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WORKMEN'S 'COMPENSATION DISTRICTS. 



District No. 1. Pbiladelpbia, Bucks, Chester, Delaware and Mont- 
gomery Counties. Referees : Warren C. Graham, 
Charles W. Bosler, North American Bailding, Broad 
and Sansom Streets, Philadelphia. 

District No. 2. Berks, Schuylkill, Lehigh, Carbon and Northampton 
Counties. Referee: Thomas C. Seidel, Ulmer Build- 
ing, 207 North Center Street, Pottsville. 

District No. 3. Lackawanna, Wajne, Susquehanna, Pike, Monroe 
and Wyoming Counties. Referee: George W. Bee- 
mer. Union National Bank Building, Lackawanna 
and Washington Avenues, Scranton. 

Diatriat No. 1. L«banou, Dauphin, Lancaster, York, Adams, Frank- 
lin, Cumberland, Juniata, Perry and Fulton Coun- 
ties. Referee: Chester W. Cummiogs, Woolworth 
Building, Grant and Queen Streets, Lancaster. 

District No. 5. Sullivan, Bradford, Potter, Tioga, Lycoming, Union, 
Snyder, Mifflin, Clinton, Centre and Cameron Coun- 
ties. Refere»: W. W. Champion, First National 
Bank Building, 21 West Third Street, Williamsport. 

District No. 6. Huntingdon, Bedford, Somerset, Blair and Cambria 
Counties. Referee: Jacob Snyder, Commerce Build- 
ing, 1431-36 Eleventh Avenue, Altoona. 

District No. 7. Erie, Warren, Mercer, Crawford, McKean, Elk, For- 
est and Venango Counties. Referee: Q. Scott 
Smith, Ean« Trust k Savings Co. Building, 87 Main 
■treat, EJm*. 

District N«. t. Allegheny, Fayette, Westmoreland, Greene, Butler, 
Lawrence, Washington and Beaver Counties. 
Referees: L. E. Christley, Harry B. Henderson, 
Public Safety Building, 431 Sixth Avenue, Pitts- 
burgh. 

District No. 9. Lu2$me, Montour, Columbia and Northumberland 
Counties. Referee, Asa E. Lewis, Hollenback Coal 
Exchange Building, Market and River Streets, 
Wilkes-Barre. 

Blstrict N*. If. Jefferson, Clearfield, Indiana, Armstrong and 
Clarion Counties. Referee: Gus M. Qleason, Mc- 
Donald Building, 248 West Long Avenue, DuBois. 
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Tbia volume contaiua the offlcial reports of cases de- 
cided by the Workmen's Compenaation Board of Penn- 
sylrania from January 1, 1919, to December 31, 1919, 
inclusive. 
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DECISIONS OF THE BOARD 



Kepine et al., v. Pennsylvania E. E. Co. 
{5 Dept. Reports 309.) 

Count of employment — Disobedience of rule*. 

A car inspector was Icilled while riding on a train, in dieobedience of the 
employer's rules, from one place to another in the railroad yards where he waa 
•mplojed. Hald, that tia was in the euuns of his amptoyment when tha accident 
oaeumd. 



APPEARANCES. 

Appellant represented by William F. DiV, Bamesboro. 
Appellee pspresented by J. S. Carroll, Pittsburgh. 

OPINION BY COMMISSIONER LEACH— January -29, 1919. 

Hearing de novo held at Bbensburg. 
FINDINGS OP FACT. 

1. Thomas H. Repine, son of the claimants, was employed as a 
car inspector in the car repair yards of the defendant company at 
Derry, Pa. Immediately prior to February 3, 1918, he had been as- 
signed to work in the. eastbound yard at I>erry; on that day the 
character of his work was changed somewhat and he was directed by 
his foreman to go to the westbound yard for the purpose of becoming 
acquainted with hia duties at that point. The main line of the Penn- 
sylvania B, K. at Derry station runs from east to west. The part of 
the yard directly east of the station is designated and known as the 
eastbound yard and the part immediately west of the station as the 
westbound yard. The working hours of Thomas H. Repine were 
from 7 o'clock A. M. to 6 o'clock P. M. 

2. On February 3, 1918, at about 5:15 P. M., the decedent boarded 
a moving freight train passing through the yards toward the east- 
bound yard and in attempting to get off the train near the station he 
fell under the ears and was instantly killed. 

3. It was contrary to the rules for the men in the yard to ride on 
moving trains, notice of such rule had been posted at the office some 
time before the accident and some of the men bad been told not to 
board trains ; it does not, however, appear whether the decedent had 
seen the notice or had been told by any one in authority not to ride 



on the trains. It was tlie practice of the yardmen, and especially of 
tiie,car inspectors, to board trains in going from one part of the yard 
to another in disregard of the rule prohibiting such riding. There is 
no evidence in the record that any one had Ijeen discharged for viola- 
tion of this rule. 

4. It was customaiy for some of the car inspectors and other 
workmen to come to the office at the station before 6 o'clock P. M., 
although it was not require<l that the men should report there after 
they quit work. 

5. From a consideration of all the testimony with reference to the 
employment of the decedent, we find that at the time of the accident 
he was on the premises of the defendant and was in the course of his 
employment. 

6. The clanmants lived on a small piece of land and the deceased 
son, before he went to work for the; railroad company, helped his 
father on the land, he also worked at day's work in the neighborhood 
and gave part of his earnings to the claimants to be used in support 
of his father and mother and their four or five younger children. 
The expenses of the family were of necessity not large. 

7. After the decedent went to work for the defendant he sent or 
took from time to time upon an average of about ten dollars a month 
home. The income of the family from the farm was meager and the 
wages of the father for work done in the mines and other places were, 
except a short time immediately before the death of his son, small. 
His health was not good. 

8. Thomas H. Repine was unmarried and his father and mother, 
the claimants, were dependent on his earnings to some extentj for 
their support. 

!). The average weekly wages of tlie deceased employe were in 
excess of $20 per week. 

JO. The expenses of burial were |124, ^50 of which were paid. It 
is not clear from the testimony whether by the defendant or paid from 
a fund provided by the trainmen. 

■ CONCLUSIONS OF LAW. 

Thomas H. Eepine and the Pennsylvania R. R. Co. were bound by 
the provisions of Article III of the Workmen's Compensation Act 
of 1915. 

In accordance with the foregoing findings of fact the claimants, 
John G. and Rachel Eepine, are entitled to compensation as depend- 
ent parents under Section 307, paragraph 7. 



^obvGoot^Ie 



Tliere is awarded to John G-. Repine and Rachel Repine 20% of 
|20 or $4 per week, payable as the employe's wages were paid, begin- 
ning Pebniary 17, 1018, and extending for a period of 300 weeks. 

There ia also awarded to the claimants tlie sum of $100 to defray 
the burial expenses of the decedent if these have not already been 
paid in whole or in part by the defendant. 



Goldman v. Oler & Shapiro, et al. 
(5 Dept. Reports 359.) 

Employer and employe— Injury s\iaia\«cd in regular business of employer — Hiring. 

An employe, injured while performing a part of the defendant's regular business, 
is entitled to compensation, irrespective of whether he was hired bj another em- 
ploye or by an independent contractor who baa not served the rcquiriM} notice of 
to pay eompeusatiou. 



Appellant represented by Wilbur F. Whittle, Philadelphia 
Appellee represented by Ralph J. Brodsky, Philadelphia. 



OPINION BY MACKEY— Chainuan— Januaiy 29, 1919. 

Under the Referee's statement of facts and conclusion of law there 
can be no doubt of the claimant's right to compensation. The de- 
fendants had fonne<l a partnership for the purpose of entering into 
the business of building houses for sale and profit; and whether Ber- . 
man was a contractor under them or their employe becomes a matter 
of indifference when their responsibility is interpreted in the light of 
Section 302-(b) of the Pennsylvania Workmen's Compensation Act of 
1915. Herman was to do the carpenter work only. The defendants as ' 
far as the wliole operation was concerned in all its detail were em- 
ployers. If Herman was a contractor under them, then the injured 
man, the claimant, was a laborer injured upon the premises under 
their control, and allowed there by the defendants with no notices 
posted declaring their rejection of the Act, If Herman was not a 
contractor then the claimant was a laborer hired by an employe. In 
either event the claimant is fully protected under the section above 
referred to. 

The aw«rd of the Referee is affirmed and the appeal dismissed. h>«jIc 



White V. Belleni. , 

(5 Dept. Reports 350.) 

Compensation aoreemenl~-Dale of termination. 

A compensation agreement will be tenuiDated aa of the date when dlsabilitr 
actnallf has ceaaed, and not neceesarilj as of the date when the petition to terminats 
vu filed. 



Appellant represeated by Wilbur E, Whittle, Philadelphia. 
Appellee not represented. 



OPINION BY OOMMISSIONEK LEECH— February 4, 1919. 

This is an appeal on tlie part of the defendant, alleging that the 
Referee erred in not terminating the agreement as of August 16, 1918, 
when the claimant returned to Ma work. 

The affidavit to the petition of the defendant company to terminate 
is dated November 2, 1918. Notices were served in accordance with 
the rules and r^ulations of the Bureau, on the claimant and defend- 
ant, and no answer to the petition of the defendant to terminate the 
compenaatioQ agreement was filed by the claimant, nor did the claim- 
ant or anyone on his behalf, appear at the time and place set by the 
Referee for the bearing, and no reason or explanation was given for 
his failure to appear. 

It has been the policy and rule of the Board that agreements can 
be terminated only by a final receipt, supplemental agreement, or by 
the filing of a petition to terminate the agreement, and that where no 
final receipt or supplemental agreement is entered into by the em- 
ploye and employer, the agreement for compensation will be termin- 
ated, if the facts warrant, as of the date when the petition to termin- 
ate is filed with the Workmen's Compensation Bureau at Harrisburg. 
Notwithstanding the above rule and general policies of the Board, 
where an enforcement of such a regulation would work a manifest 
injustice, it is clear the Board should not hesitate to make an excep- 
tion. This case presents all the facta necessary to warrant the 
Board in treating it as an exception, since it is not denied that the 
employe returned to his usual occupation on August 16, 1918, and 
where such facts are found, the agreement should be terminated aa 
of the date when the disability has ceased and the employe returns 
to his work. 

Therefore, the order heretofore made by the Referee in this case is 
modified so as to terminate Agreement No. 631,887, as of August 16, 
■•918, instead of November 4, 1918, as fixed in said order. 



Sestalik v. McOonway & Torley Co. 

(5 Dept. Reports 351.) 

Husland and icife— Common laio wife — Contributions — Children — Stranger i» looo 
porenli*. 

Tbe deceased employe had lived with the claimant for a period of two years 
prior to his death, and had contributed toward the support of herstlf and her 
children. They were engaged to be married. Held, that the claimant was not 
the common law wife of the decedent and lie did not stand in loco parentis to 
her children. 



Appellant represented by Ward BonBall, Pittsburgh. 
Appellee represented by John D, Turner, Pittsburgh. 

OPINION BY COMMISSIONER LEECH— February i, 1919. 

The findings of fact by the Referee in the above stated case are 
adopted by the Board as having been warranted by tbe testimony. 

This claim was founded on the allegation of the claimant that she 
was the common law wife of Mike Sestalik, the deceased. There U 
nothing in the evidence, anywhere, upon which such a finding of fact 
could have been based. The claimant had been previously married 
to one Mike Rodisky, by whom she had four children, namely: John, 
bom October 14, 1907; Andy, bom November 17, 1910; Annie, bom 
May 10, 1913; Mike, born December 23, 1905. Her former husband, 
Mike Rodisky, died about five years ago, and after his death the claim- 
ant resided at the county home for a time, and later went to live at 
Etna with one Martitn Kolsum, to whom she was engaged to be mar- 
ried and a marriage license had been issued to them. They disagreed 
and the marriage was never consummated. Afterwards, the deceased, 
Mike Sestalik, came to the home of the claimant and they co-habited 
together for about a year at Etna, and later came to Pittsburgh and 
continued to cohabit together for a period of about one year before 
the happening of the accident which resulted in his death. The evi- 
dence shows they were engaged to be married, but that the marriage 
was never consummated. The deceased contributed sums of money 
to the support of the claimant which was also used towards the sup- 
port of her children. 

The claimant was not the common law wife of the deceased and he 
did not stand in loco parentis to the children of the claimant. The 
household where the children resided was the claimant's household 
and not that of the deceased. 

The findings of fact and conclusions of law of the Referee are ap- 
proved, and the disallowance affirmed. The appeal is dismissed. 
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Berry v. Victor Coal Mining Co. 

{5 Dept. Reports 345.) 

Accident — Death — Connection hetteeen. 



The cauanl connection between the accident and the employe's subsequent death 
nu3t be clearly shown. 



APPEARANCES. 

For claimant, Kornian T. Boose, Somerset. ' 

For defendant, Frank P. Martin, Pittsburgh. 

OPINIOK BY COMMISSIONER LEECH— February 4, 1919. 

DISCUSSION. 

A careful review and study of the testimony taken before the 
Referee and at the hearing de ncvo in this case convinces us that the 
alleged accidental injury to the decedent's head, received on January 
30, 1018, was not the cause, either directly or indirectly, of the cere- 
bral hemorrhage which Ave days later, to wit: February 4, 1918, 
caused his death. We are brought to this conclusion from the fact 
that the deceased showed no evidence of cerebral pressure for fully 
five days after the happening of the alleged accident. The clot, dis- 
covered at the post mortem, was of such magnitude that, had the 
hemorrhage been of slow formation, or had it begun to flow on the 
date of the alleged accident, symptoms of cerebral pressure would 
certainly have presented themselves soon after tlie accident. The 
early symptoms of cerebral hemorrhage or pressure are: congestion 
of the face, headache, nausea, vomiting, restlessness, delirium, vary- 
ing degrees of unconsciousness, slow pulse, irregular breathing, con- 
tracted pupils, which at first are unequal, the lai^er one being on 
the side of the compression, later dilated and fail to react to light. 
The temperature is subnormal and arterial pressure is increased at 
first and later lowered. 

On the day that the deceased first consulted his physician, his con- 
dition presented a picture quite the reverse of the conditions above 
recited. He retiirned to his work on the day following tlie alleged 
accident, and although complaining, he was up and able to be about 
until the Sunday following. Sometime during Sunday night he got 
up for the purpose of going to the bathroom and fell. In our judg- 
ment, it was at that moment that he suffered the cerebral hemorrhage, 
for not until then did he present any of the symptoms or manifesta- 
tions of cerebral hemorrhage or pressure, but immediately following 
this fall, they progressed with such rapidity as to cause his death 
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Khortly afterwards, which eatiisfiea iis tliat tlie hemorrhage was sud- 
den in onaet and the clot rapid in formation and that the deceased 
did not sutfer fi-om a slow seeping of the blood into the brain. 

We are not convinced that the force of the alleged blow was not 
sufficient to cause a rupture of any artery or interfere in any way 
with the function of the cii"culation beneath the skull. The brain 
and ita membranes are well protected by spaces between the skull 
and the membranes, and t!ie three membranes themselves, with a 
space in between each filletl with cerebrospinal fluid, act as a splen- 
did cushion and preserve from injury the brain and its covering, due 
to any external force, unless it is severe. A severe blow on the head 
might cause a hemori'Iiage, but it would have to be of such force as 
to cause a concussion sufficient to produce unconsciousneBs, The 
bump on the head suffered by the deceased on Wednesday, January 
30, 1918, was merely a coincidence and did not cause, directly 
or indirectly, the cerebral liemorrhage producing the death of llie 
said Renn Beny five days later. 

We are therefore obliged, under our conclusions as to the facta in 
this case, to refuse this application for c9mpensation, for the reas*m 
that tlie death of the said Kenn Beri^' was not due, directly or indi- 
rectly, to auy injury resulting from an accident while in the course 
of his employment by the tlefendant. 

FINDINGS OF PACT. 

1. Jhat no notice was served by Renn Berry on the Victor Coal 
Mining Co. or by the Victor Coal Mining Co. on Renn Berry, reject- 
ing Article 111 of the Workmen's Compensation Act of 1915. 

2. That the Travelers Insurance Co., of Hartford, Conn., insur- 
iince carrier for the defendant, upon petition, was iwrmitted to inter- 
vene as party defendant. 

•"{, That Itenn Berry died on February 4. 191S, leaving to survive 
him a widow, the claimant, Mrs. Damey Berry, with whom he resided 
at the time of bis death, and one son, Thomas W. Berry, born Octo- 
ber 16, 1916. 

4. That on January 30, 1918, and for some time prior thereto, 
Henn Berry had been employed as a miner at the defendant's mine 
known as Haws No. 1 mine, and while s«j( eniploye<l, on that day, 
struck his head against the roof of the mine, sustaining a contusion 
of the scalp; and that the said injury had no causal connection with 
the death of Kenn Berry occurring five days later, resulting from a 
cerebral hemorrhage. 

5. That the average weekly wages of the decedent, Renn Berry, 
were in excess of f20, and that the exi)enses of tlie last sickness and 
burial exceeded the sum of flOO. 

CONCLUSIONS OF LAW. 
Under the foregoing findings of fact, the claim is disallowed. H)QIc 
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Blazer v. Canonsburg Pottery Co. 

(5 Dept. Reports 360.) ' 

Practice and procedure — Final receipt — Petition for modification. 

When eomiiensation has been terminated by a final receipt, a petition for modi- 
fication Bubsequuntly filed has no standing until the receipt baa been dispoaed of 
by proceedings under Section 423 of the Act. 

Appellant represented by M. M. Welsh, Pittsburgh. 
Appellee represented by Dalton T. Clarke, Washington. 

OPINION BY MACKEY— Chairman— February 6, 1919. 

The claimant was employed by the Canonsbui^ Pottery Co., and 
while in the course of his employment sustained an injury resulting 
in the amputation of hia right thumb. Compensation Agreement No. 
597,489 was executed by the employer and employe providing for 
payment of compensation at the rate of flO per week. These i>ay- 
ments continued for three weeks when, on June 29, 1918, a final re- , 
ceipt was executed by the claimant which, by its terms, terminated 
said agreement. On August 8, 1918, claimant then filed a petition 
using a form provided for petitions to be drawn under the conditions 
contemplated by Section 426. Said petition alleges the following: 
"That the losa of the thumb to my right hand has interfered with my 
work to such an extent that I am unable to earn as much as I did 
and in support thereof, I state that my thumb is essential to my 
work." 

The defendant, through its insurance carrier, filed its answer deny- 
ing that the loss of the claimant's thumb had interfered to any extent 
with his work, and further denying that he was unable to earn as 
much then as he had been before the accident. 

The answer further pleaded the final receipt and challenged the 
standing of the petition. The petition and answer were assigned to a 
Referee who proceeded to take the testimony. 

The difflculty with this proceeding is that the claimant filed a peti- 
tion to modify an agreement that had already been terminated by 
bis own receipt. Therefore, there was no agreement to modify. In 
order that there could be any change in that original document, it 
became necessary to dispose of the receipt. To do so the claimant 
must attack it under Section 423 of the Act, thereby assuming the 
burden of proving that it had been executed either through fraud, 
mistake, coercion, or by some means or under such circumstances 
that would destroy its integrity as a written instrument. There was 
no testimony taken before the Referee that would justify us in con- 
sidering the proceedings as under Section 423 and adopting the testi- 
mony thus taken as though heard by the Board. 
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The Befer«e proceeded to hear the case on the question of wages 
solely and then ordered a modification without any disposition of 
the receipt. This record is so irregular and complicated that we must 
reverse the order of the Referee. This will leave the claimant in 
statu quo and does not prejudice his right in the slightest to proceed 
under Section 423 to question the binding effect of the receipt under 
the circumstances of its execution. 



Goodhart v. General Electric Co. ' 

.(5 Dept. Heports352.) 

PractUM and proe*dur» — Re-opening caie — Appeal — Indireatly satencUng tim* for, 
taking thereof, 
Whea the Board bai decided a claim for compeDsation the party dissatisfied 
with the decision must appeal to the Court of Common Pleas within the statutory 
period designated in the Act, and tbis period cannot be extended indirectly by the 
Board re-opening the case after tbe ten days have expired. 



Appellant represented by George Demming, Philadelphia. 
Appellee represented by William B. Linn, Philadelphia. 

OPINION BY MACKEY— Chairman— February 11, 1919. 

The petition of the claimant is refused. 

On July 27, 191S, the Board affirmed the facts and conclusions of 
law of the Referee and dismissed the claimant's appeal. She had filed 
exceptions to the disallowance of compensation by the Referee. 

On October 24, 1918, the claimant tiled a petition asking the Board 
to consider its decision already filed and to reopen her case. The Act 
which we are administering provides for an appeal to the Court of 
Common Pleas. 

In Lynn v. Pennsylvania R. R., 4 Depf. Reports 356, also reported 
in Mackey's Decisions, Vol. 1, p. 67, Judge Baldridge of Blair county, 
says: 

"The failure to file an appeal within the statutory 
period is fatal to the proceedings. Courts have no 
power to extend the time to take an appeal when the 
time is fixed by statute." 

And in Wise v. Borough of Cambridge Springs (not yet reported), 
see Mackey's Decisions, Vol. 1, p. 46, Chief Justice Brown holds that: 

An appeal to the Workmen's Compensation Board can 
be taken only within ten days after the notice of the 
Referee's action as provided in Section 419 of the Act 
and it is not within the power of the Board to extend 
that time. 
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Therefore, if neitlior the conrts nor the Board have power to extend 
the time flxe<l hy the statute ior taking an a])peal, either from the 
Eeferee to the Board or from the Board to the courts, tlien tlie Board 
cannot giant such a right by indirection and has no power to recon- 
sider this case. 



Messinger v. Lehigh Valley K. E. Co. 

Applicaiioii requesting Bvard io file odditional findings of fact — Rea adjudicata. 

A claim for eomiitmsiition liaving b*eii tvfused, and the action of tlie Board 
having been affirmed by the courts, nn application by the claimant reijuesting the 
Board to file additional findings of fact will be refascd. 



Appellant represented by Ulysses S. Koons, Philadelphia. 
Ai)pelk'e represented by W. F. (Jleason. Xew York City, X. Y. 

OPINION BY MACKEY— Chairman— February 1 1, 1919. 

The petition of the claimant is refused. The claimant has asked 
the Board to file additional findings of fact at this late day, which 
we do not feel we can do, nor do we believe that a court could take 
any notice of the same, should we comply with this request. 

Tlie history of the case is that the petitioner tile<l a claim for com- 
pensation on June 28, 19I7. The defendant's answer set up inte:-- 
state commerce and challenged the jurisdiction of the Board in con- 
sequence of that averment. 

The case came on for hearing on October 1, 1917, before the Keferee 
of the Second IMstiict. On October 11, 1917, the Referee disallowed 
compensation for the reason that he found that the husband of the 
claimant, the deceased employe, at the time he met with the accident 
that caused his death, was engagwl in interstate commerce. That h.j 
wa.s engaged in the switching of cars in the I'ackeiton yard and that 
the last car upon which he was seen working just immediately before 
he was found dead wuh a car of the Central K. K. of New Jersey, No. 
49475. 

The records of the defendant established that this car on the very 
day after the accident, was moved out of the Packerton yards to a 
point beyond this State. Therefore, the Keferee very properly found 
that the deceased at the time of his death was engaged in interstate 
commerce, in that he was assisting in moving an interstate car for 
the purpose of facilitating interstate commerce. 

An appeal was taken to the Workmen's Compensation Board which 
reviewed the testimony, and sustained the Keferee. 
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This decision was handed down November 27, 1!>17. Prom this ac- 
tion of the Board the claimant appealed to No. 2 court of Philadelphia 
county, which, on Januaiy 3, 1!I18, dismissed the appeal and affirmed 
t&e action of the Board. On February 7, 1918, the claimant appealed 
to the Supreme Court of Pennsylvania, and on May fi, 1918, the judg- 
ment of the court below was affirmed. (See 261 Pa. 336.) 

Had the Supreme Court at that time found tJiat there were not suf- 
flcient findings of fact set out in the Beferee's report to enable the 
court to determine whether the conclusion of the Referee was correct, 
it undoubtedly would have referred the case back to the Compensation 
Board for such necessaiy findings. Such practice is clearly indicated 
by Justice Moschzisker in McCauley v. Imperial Woolen Co., 261 Pa. 
312, (See also Maekey Decisions Vol. I 25.) 

In Mooney v. Lehigh Valley R. E. Co., 261 Pa. 339, Maekey De- 
cisions, Vol I, 36, the Supreme Court has held that the determination 
by the Itefei'ee that a claimant was or was not engaged in inter-state 
commerce, is a mixed question of law and fact. Had the Referee's 
findings not disclosed sufficient facts to have been controlling, neces- 
sarily it would have been the duty and within the power of the Su- 
preme Court to have directed us to supplement this record. 

We read the testimony at the time and were satisfied with the 
Referee's findings. A subsequent inspection of the testimony has noi 
disturbed that conclusion. 



Broughtoii V. American International Shipbuilding Corp. 
(5 Dept. Reports 354.) 

Waget-^Ascertaiiiiag avei-nge KccUy Kage — Application of rale in terms oj hour). 

Ill aseortniuing tlio avoragt wti'kly wage, if the claimant would be uujustly de- 
prived of part of tlip compeusatioD due by tlie usual applicatinn of thn proacrilMd 
rule in terms of days, the rule sliuuld be applied in terms of liours if substantial 
justice is thereby done. 



Appellant represented by H. A. Davis, Philadelphia. 
Appellee represented by Edward J. Toole, Philadelphia. 

OPINION BY COMMISSIONER SCOTT— February 11, 1919. 

The claimant was awarded compensation by the Referee as depend- 
ent mother of Daniel Broughton, who died as the result of an injury 
sustained by accident while employed by the defendant corporation 
July 15, 1918. 
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The Beferee has determined that the decedent was engaged in con- 
tlDuouB employment and we affirm this. He has also found that the 
weekly wages of the decedent at the time of his death were in excess 
of f20. 

In arriving at this result the Beferee has simply multiplied the 
deceased employe's hourly wage by 8, being the number of hours of his 
working day — time beyond that being overtime — or the sum of |4.S0 
by 5^. This, however, assumes the average daily earnings were f4.80, 
which ignores the provision in Section 309 as follows, "and using as a 
basis of calculation his earnings during so much of the preceding six 
months as he worked for the same employer." 

On the other hand there is also manifestly an error in the applica- 
tion of the Board's formula or rule. Bulletin No. 3, page 9, which rule 
has heen approved in Bakie v. Jefferson & Clearfidd Coal & Iron Co., 
259 Pa., page 534, contended for by the defendant. The defendant in 
his ailment on the appeal seeks to apply the rule of the Board iu 
the following manner : 

Total earnings, '. . . . $5 70 

Divide by calendar days in period of em- 
ployment, 4 

Less Sundays and Saturday half holidays, 1^ 

Total working days, 2^ 

Average daily wage, $2 28 

Average weekly wage, ji2 54 

This result obviously is much below the average earnings of the 
decedent and works injustice to the dependent mother. This error 
will disappear if the principle of the rule of the Board is applied in 
terms of hours instead of days, which manner of its application is 
made necessary on account of the short period of employment and 
the circumstances of this particular case; the results so obtained 
will approximate the correct average wage of the decedent and the 
])rinciple and method of calculation used will be in accordance with 
the rule of the Board and will also be a reasonable compliance with 
the requirements of Section 309 of the Compensation Act. We there- 
fore correct the Referee's method by applying the Board's rule in 
terms of hours of the employment as follows: 

Total earnings, ?5 70 

Divide by number of working days in the period 
of employment in terms of hours. 

Friday, 4f hours 

Saturday, 8 hours 

Sunday, 8 hours 

Monday 4J hours 

Total working hours in period, 25J 
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Less hours in Sunday not 

worked, 8 

and hours in Saturday half 

hoMday, 4 12 

, 13i 

The average hourly earnings, .422 

.422 X 8 i 5J, »18 56 

Id accordance with this calculation in terms of hours reduced again 
to weekly wages, the award made by the Referee is corrected so as 
to read: 

The claimant, Isabella Broughton, is awarded 20% of flS.56 per 
week for 300 weeks from July 29 instead of July 15, 1918. The cor- 
rection in the time at which compensation payments shall b^iu being 
in accordance with the rule announced by the Supreme Court in 
Eakie v. Jefferson & Clearfield Coal & Iron Co. (supra). 



Decker v. Mohawk Mining Co. 

(5 Dept. Reports 357.) 
Depen itencB — 8lep-ckildren. 
Step'ehildren, to whom decedent stood in loco parentis, are entitled t 



Appellant represented by Frank P. Martin, Pittsburgh. 
Appellee represented by H. L. Golden, Kittanning. 

OPINION BY MACKEY— CHAIRMAN— February 11, 1919. 

This was a claim petition filed by Mary Decker, to recover com- 
pensation for herself and three children, because of the death of 
Lorence Dicker, her husband, caused by an accident suffered by him 
on February 18, 1918. 

The only question at issue is whether or not the three children 
are entitled to compensation in this case. The defendant challenges 
their right in this respect because of the fact that they are the step- 
children of the deceased. Their natural father, Joseph Huzar, former 
husband of the claimant, was killed in the course of his employment, 
and as a consequence thereof, his employer, The Provident Coke 
Mining Co., paid to this present claimant, as widow of the said 
Joseph Huzar, compensation for herself and tlieae three children up 
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t(i tlie time when she remanietl, and from that time the said em- 
ployei" has been pajiiig compeusation to the three children, as pro- 
vided for by the i'ennfsjlvania Workmen's Compensation Act of 1915. 

The liet'ei-ee has found these facts to be true, and further that 
the said Provident Coke Mining Co. is now paying the children, be- 
cause of the death of their own father, twelve (-*12) dollars each 
month. 

The Eeferee has also found that these three stepchildren lived 
in the household, under the decedent's roof and supported by bini, 
and, in addition to the I'elatlonsbip ci-eated by paragraph D of Section 
307 of the Act, has fonnd as a fact tbat the deceased stood in loco 
parentis to these three children, and further that the cost of main- 
taining the said children is forty-live ($45) dollars per month. 

It is argued by the defendant tbat these three children cannot 
twice become the beneficiaries under our compensation law through 
two deaths, the payment of the same being concurrent. It is seriously 
contende<l that, in as much as the compensation law places the 
burdens of industrial accident upon industry so that eventually its 
cost shall be bom by the consiiniing public, the ixdicy of the law 
must necessarily be against the thought that any one person can 
become a double charge upon society at large. We <lo so view the 
law. In this case we hold that the fact of the death of the natural 
father of these three minors is outside of this case and has no bearing 
upon the rights of these children under this elaim petition. 

Section 204 of the Pennsylvania Workmen's Compensation Act 
provides : 

"The receipt of benefits from any association, society 
or fund shall not bar the recovery of damages by aetion 
at law, nor the recovery of compensation under Article 
III hereof; and any release executed in consideration 
of such benefits shall be void." 

This particular claim petition was filed by the widow for herself 
and her three children, who lived with and were supported by her 
deceased husband. These are all the facta that are necessary to 
support the award of the Referee. Any evidence touching the receipt 
of money by these children from any other source whatsoever is 
inconsistent and irrelevant and cannot be considered as aflfecting 
their rights in this case. 

The award of the Referee is affirmed and the appeal dismissed. 
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McMauamon v. Hudson Coal Co. 

The evidence necesnary to aupport uii aicurd. 

Tlie testimony of tJic cJaimnut alone is suHiciput, if bulieviiil, to Buiiport a 
of compcnxatiuu. 



Appellee repreeeiited by H. B. Andrews, Scranton. 
Appellee represented by H. B. Andrews, Scranton. 

OPINION BY COMMISSIONER LEECH— March 4, 1919. 

The claimant, James McManamon, was a very old and feeJile man, 
who had been employed by the defendant company for many years 
and was somewhat crippled as a result of injuries received during 
his employment. Some forty years ago, whilst employe<l by the 
defendant company, he met with an accident which required the 
amputation of his right leg below the knee, and he was compelled 
to get around on a wooden leg with the use of a cane. He also had 
a dislocation of one of his wrists, which left it in a defective condi- 
tion. He was treated as a pensioner of the company, being given 
light work, looking after the cleaning out of the wash shanty at 
Leggett's Creek coUierj', belonging to the defendant. He worked 
very irregularly, at such times as he chose to report. 

On July 2, 1918, he testified that whilst cleaning around the 
shanty, he slipped and fell, striking his leg against the door, injuring 
himself so that he found it necessary to attempt to get home at once, 
and he started to walk home, and after walking for a short distance, 
his leg, due to the injury received at the wash house, gave out and 
he fell and lay on the roadside for some time before he was picked 
up and conveyed home in a coal wagon belonging to the defendant 
company. 

If the story told by the claimant in this case is true, he is entitled 
to compensation. The Referee heard the testimony of the claimant, 
and being impressed with its truthfulness, awarded compensation. 
No witnesses were called to corroborate the testimony of the claimant 
as to the accident which he alleges occurred in the wash house, for 
the reason, we presume, that none could be produced either by the 
claimant or the defendant, and therefore nothing could be added if 
a hearing de novo were granted. 

Tlie findings of fact and conclusions of law of the Referee are 
approved, his award afiinned, and the appeal dismissed. 
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Cabot V. Hillside Coal & Iron Co. 

Dependency — Parent upon child. 

At the time of the death of the son, the father was eamiuK $90 p«r montli, a 
brother was earning $72 per month, while the deceased was earning $56 per month. 
The total monthly maintenance expenses of the entire family did not exceed {IGO per 
mouth. Held, that the parents were not dependent to an; extent upon the eamiuga 
of the ileceased child. 



Appellant represented by S. S. Herring, Wilkea-Barre. 
Appellee represented by H, M, Connolly, Scranton. 

OPINION BY COMMISSIONER LEECH, March i, 1919. 

The testimoiiy in this case shows that on April 22, 1918, Joseph 
Cabot, the deceased, sou of the claimant in this case, was earning 
an average weekly wage of $14, and turned the same in to his parents 
as part of the common fund used for the maintenance of the family. 
At the time that tlie deceased was injured, he was earning f56 
per month, his father, one of the claimants, f90 per month, and a 
brother, |72 per month, or a total of $218 per month, and the total 
expenses gathered from the testimony amounted to about fl60 per 
month. 

Under this testimony, the claimants were not dependent, to any 
extent, upon the eamingi of the deceased sou, and therefore the 
Referee was warranted in disallowing their claim. 

The appeal is dismissed. 



Casey v. State Workmens Insurance Fund. 

(5 Dept. Reports 621.) 



Where it is shown that death resulted from nephritis which had been aggravated 
and accelerated by an accident sustained by the employe in thp course of his em- 
ployment, compensation will be awarded the dependents. 



Appellant represented by James J. Powell, Scranton. 
Appellee represented by Samuel I. Spyker, Huntingdon. 

OPINION BY MACKEY— CHAIRMAN— March 8, 1919. 

Hearing de novo at Scranton. 

FINDINGS OF FACT. 

1. That on and prior to September 2, 1917, both Henry Casey, the 

deceased husband of the claimant, and the defendant were subject 

to the provisions of the Workmen's Compensation Act of 1916. 
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2. On September 2, 1917, the said Henry Casey sustained an injury 
to his left foot or instep by an accident while in the course of bis 
employment with the Carlton Coal Co. at Scranton, Pa., which in- 
jury resulted in his total disability. 

3. On September 6, 1917, said Henry Casey returned to his former 
employment with the Carlton Coal Co, while his foot was yet quite 
sore. During the period of disability, from September 2, 1917 to 
September 6, 1917, he received medical services from the defendant. 
He worked on until September 30, 1917, and then was obliged to lay 
off again for three days. He then resumed work and continued until 
October 20, or October 25, 1917, when he was again obliged to lay 
off because he had become weak. On November 25, 1917, at the 
request of the Carlton Coal Co., he again returned to work. He 
worked then for seven or eight days, and then came home saying he 
would have to give up. He died on January 1, 1918. During this 
period, from September 2, 1917 to the time of his death, his foot 
was in a swollen condition, 

4. From the testimony of Dr. James Manley, the Board finds that 
immediately after the injury he was called to attend the deceased. 
He seemed to be suffering from shock and was very pale. He found 
a wound on the instep of his left foot. He described the foot as in a 
contused and bruised condition. On the fifth of September, he again 
saw him and his foot was bandaged seemingly better. He again 
saw him on September 13, when he found the foot swollen and he 
was quite lame. He next saw him on September 25, when he pres- 
cribed for^im. On September 21, 1917, there was swelling of the 
limb. He walked lame and he said he was not feeling well, also at 
this time the whole leg was slightly swollen indicating infection. 

5. From the testimony of Dr. M. H. Quinn, the Board finds that 
prior to September 2, 1917, the deceased was in apparently good 
health. On October 3, 1917, he found acute nephritis and by testing 
his urine discovered it filled with albumen. At the same time the 
decedent informed the Doctor of the injury. There was swelling in 
the groin, which would indicate infection. Both of his legs were 
also swollen. Nephritis is inHammation of the kidneys and may come 
from infection from a wound such as the witnesses describe. 

6. From all tlie evidence, the Board finds as a fact that before 
the accident on September 2. 1917, the decedent had complained at 
times of not feeling well, but that no ailment interfered with his 
usual employment nor with rendering full service to his employers. 
Immediately after the accident occurred the deceased bad sufficient 
strength to overcome the effects of the injury and returned to work 
until about November 26, 1917, when he was obliged to quit work 
altogether. In the meantime the injury to the foot was present and 
the swellings continued upward. The leg suffered infection from 
the wound. We find that the deceased had been afflicted with nepb- 



ritis prior to the date of the acoident yet the injury aggravated and 
accelerated tlie symptoms causing the development of an acute attack 
resulting in death. 

7. That his wages were upwards of ^20 i»er week. 

8. That he left to survive him a widow, the claimant, a son Kobert, 
who was 12 years of age ou the 28th of December, 1917, a daughter, 
Winifred, S years of age on the IGth of April, 1917, a son, Henry, 
who was 6 years of age on the 22nd of October, 1917, and a daughter 
Eleanor, who was 2 years of age on the 31at of October, 1917. 

(The award follows.) 



Helm V. Philadelphia & Heading Coal & Iron Co. 

l5Dept. Reports 560.) 

Death— iccidiiii tii cjime of employment — Cucumitaiittal e^ideni.e 

All emploje wa-s fmiiil dpad on tli employers premises a shnrt distance from 
the placi whcri, he was supposed to have been working riieri' were some euta 
and bruises on his head and his fac was in a imioI of water whieh completely 
covered bis mouth and nost "Ihe eiidcnce as to tbe manner in which he came 
to his death was purely cireumstantiol Held that the deceased had met with 
an accident in the course of bis enployment. 



Appellant represented by B. D. Troutnian and John F. Whalen. Potts- 

ville. 
Appellee represented by M'ilheliu & Tyson, Pottsville. 

Ol'lXlOX BY MACKEV—Cliaimian— March 8, 1919. 
Hearing de noro at rottsvUle. 

The above entitled case is an action by the mother of a deceased 
employe to recover compensation because of the death of her son. 
The nature of the proofs before the Referee were such that his 
ultimate conclusion upon which bis award rested, namely, "that tJie 
decease<l Harry S. Heim met with an accident on December 3, 1917 
while engaged in the regular course of the business of the defendant 
and while upon the premises of the defendant sustained injuries whieh 
caused his death on the same day," was based upon inferences drawn 
from circumstantial evidence. Being mindful of the recent expres- 
siona of the Supreme Court in a similar case where an award of 
compensation by a Referee and sustained by the Board was upheld 
(See Flucker v. Carnegie Hteel Co. not yet reported) we granted a 
hearing dc »oi!0 for it i« there said "the Compensation Act, to prove 
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the success which it deserves, must be administered liiie any other 
system for adjusting rights between man and man in a manner cal- 
culated to do, as nearly as humanly possible, exact^ justice to all 
concerned; and, as recently said by this court in Qurski v. Susque- 
hanna Coal Co., "the Referee should make his findings of fact so 
comprehensive and explicit as to disclose the full story of the ac- 
cident," In granting the hearing de novo we made this observation. 
"This hearing de hodo is granted for the purpose of enabling the 
Board to set out more elaborate and detinite findings of fact, neces- 
sarj' to draw therefrom the proper conclusions of law. It is sug- 
gested that no other testimony need be taken, unless the parties so 
desire, and that upon agreement of the parties Iiereto the testimony 
taken before tlie Referee may be adopted as though taken by the 
Board. 

Tliis will enable us to find such facts from the testimony as we 
may deem warranted and necessary for the proper determination of 
the issues involved." 

Tlie case came on for hearing under this order, and in pursuance 
thereof, counsel agreed that the testimony taken before tlie Referee 
should be adopted by tlie Board. Tlie deceased, Harry Heim, son 
of the claimant, on December IS, 11117 and for a long time theretofore, 
had been an employe of the defendant, The Philadelphia & Reading 
Coal & Iron Co. His place of employment was upon a former rock 
bank that had been recently converted into an ash dump at the Otto 
coUierj', Ashdale, Pa. It is admitted that on the 3rd of December, 
1917, the deceased started from his home to go to his usual work 
which consisted in banking the ashes that were dumped upon this 
bank and controlling them so they would not be carried to the creek 
just below the bank, and, that for the purpose of retaining these 
ashes, a sort of retaining wall made of segments of sheet iron were 
being utilized at the base of the dump. The employe did not return 
home at his usual time, and, in consequence of a search that was 
instituted his dead body was found upon this dump with his head 
down, his feet toward the apex of the bank which arose at an angle 
of about 45 degrees, a bruise or cut was npon his temple, a bruise over 
his left eye, his feet were about six or eight feet from the top of the 
bank and his face rested in a pool of water which completely covered 
his mouth. 

It is contended by the defendant that the dead body was found 
about 150 yards from the place where the deceased was directed to 
work. We find, however, in this respect that we cannot conclude 
that the employe was not engaged in the regular course of his work 
at the time he met his death because of the mere fact that his body 
was found a short distance from the place another employe thinks 
he ought to have been actively at work. 
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Mr. Justice Moschzisber in the case of Flucker v. Carnegie Steel 
Co, (not yet reported) says "Where no facts appear indicating any- 
thing to the oontrary, it may be presumed logically that an employe 
at his regular place of service, during his usual working hours, is 
there in discharge of some duty incident to his employment; and, 
when the dead body of an employe is found on the premises of his 
employer, at or near his regular place of service, under circumstancea 
fairly indicating an accidental death, which probably occurred during 
the usual working hours of the deceased, the inference may fairly be 
drawn, in the absence of evidence to the contrary, that the employe 
was injured in the course of his employment." 

There has been no evidence offered by the defendant to rebat the 
natural Inferences that would arise from these circumstances. Here 
we have a man leaving his home at the usual time for his usual 
occupation. His work was upon a dump of considerable steepness, 
at the bottom of which was a stream of water. The dump was ori- 
ginally composed of rock brought out from the mines. At this time 
it was being used as an ash bank. Here he was found dead the next 
morning, head downward and face buried in a pool of water. The 
inference is irresistible that whatever caused hia death overtook him 
while engaged in his employer's business upon the employer's prem- 
ises. The natural conclusion would also follow these circumstances, 
that, while in the course of the employer's business, the workman 
fell head foremost down the bank receiving injuries on his templ^ 
and over his eye which caused him to become unconscious and while 
his face was buried in a pool of water, asphyxiation took place. The 
only evidence offered by the defendant to overcome this presumption 
is that the workman had been subject sometime previous to the acci- 
dent to epileptic fits. This evidence, however, is inconclusive and does 
not bring the visitation of this malady to the workman down to any 
reasonable period of time previous to the accident. 

However, we consider this immaterial, for we do not think tliat the 
claimant's case would he weakened by assuming that the claimant 
was seized with an epileptic fit and in consequence thereof fell forward 
down the bank striking his temple with such force as to add to his 
complete inability to function to any d^ree, and while lying with 
his face in a pool of water, was asphyxiated. This, however, is to 
be taken as a mere_ observation and not a finding of fact. Prom these 
facts and circumstances and from the evidence concerning the de- 
pendency of the claimant, we have arrived at the following: 

FINDINGS OF FACT. 

1. That the claimant, Esther Heim, is the mother of Harry S, 
Heim, deceased, and was dependent upon him for support attbe time 
of his death. 
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2. That tlie deceased, Harry 8. Heim, met with an accident on 
December 3, 1917 while engaged in the regular course of the busineBS 
of the defendant, upon the premises of the defendant, thereby sua- 
taining injuries which caused his death on the same day. 

3. That the average weekly wage of the deceased at the time of 
his death was fl2.78 payable semi-monthly. 

i. The expense of the burial of the deceased was f 266 no part of 
which has ever been paid by the defendant. 

6. Both the defendant and the decedent at the time of his accident 
had accepted Article III of the Pennsylvania Worlimen's Compen- 
sation Act of 1915. 

CONCLUSIONS OF LAW. 

The Board, therefore, concludes that the decedent met with an " 
accident white in the course of his employment for the defendant and 
sustained a violence to the physical structure of the body within the 
meaning of Article I Section 104 and Article III of the Compensation 
Act of 1915. That the claimant, as a dependent mother, is entitled to 
compensation in accordance with the terms and provisions of Article 
III Section 2 and 9 and that said compensation shall be payable in 
periodical installments, as fixed by Section 308. 



It is hereby ordered that the defendant pay to the claimant the 
sum of f 100, the payment of reasonable burial expenses of the de- 
cedent and further that the defendant The Philadelphia & Beading 
Coal & Iron Co. pay to the claimant, Esther Heim, dependent mother 
of Harry S. Heim the following: 

From December 17, 1917. to September 18, 1923, 
for 300 weelis 20% of 5il2.78 or $2.56, |768 

Said payments to begin fourteen days after the date of the death 
of the deceased. 
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Walsh V. Richard Walsh & Sons, Inc. 

(5 Dept. Reports 555.) 

Employe— Who in ciinmdrrrd on empJoye — Ej-cculiic offioeri of a corporation. 

vrn fif n corporation nro not cmiiloyps within the mi-aning of 



the Workmen's Comiici 



daimant represented by John Arthur Brown, Philadelphia. 
Defendant represented by Ralph B. Eyana, Philadelphia. 

OPINION BY MACKEY— Chairman— March 8, 1919. 

Upon tlie within agreed facts, compensation is denied upon the 
authority of Bastheiui v. Henry Wilkins, Inc. 4 Dept. Reports 1039 
also reported in Macliey's Court Decisions, Vol. T, 225 wherein Presi- 
dent Judge Sliaeffer of the Common Pleas of Allegheny county sus- 
tained the Board in an opinion written by Commissioner Scott as 
reported in 3 Dept. Reports 3355, also reported in the Pennsylvania 
Workmen's Compensation Board Decisions Vol. 2, 483 wlierein we 
have said "The executive officers ami directors of a corporation 
theoretically and in a bi'oa^l sense sene it, but in the ordinary and 
usual sense they control and direct its activities and in this practical 
and real sense tliey are its master. It does not appear consistent with 
the occasion and policy dictating the act that the Legislature had 
in mind the anomalous relation of an executive olHcer who may do 
work for his corporation of a nature similar to that of its other 
employes as being entitle<l to compensation in case of accident. The 
main intent it would seem was the relief of workmen. The shifting 
of the burden of loss arising from injuries austiiinetl in industry upon 
the industry as represented by the employer and not iipod the em- 
ploye, regardless of the cause of circumstances of the injury • • • 
" " the intention of the legislature to limit the benefits of the act 
to those workmen or laborers whose activities are directed and con- 
trolled by others and who serve for wages or modest salaries as dis- 
tinguished from executive officers of a corporation, who in a large 
measure initiate and dii-ect the affairs of a corporation is indicated 
by the limitation of the amounts of compensation payable, by regulat- 
ing the times of payment suited to or commensurate with the circnm- 
stancra and limited income of the ordinary wage-earner rather than 
to the responsible position in life of the person who has the skill and 
ability to command the place of an executive officer of a corporation 
and the salary attached thereto." 
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Quinn v. Leonard. 

(5 Dept. Repo^ 624.) 

Use of nieinbcr, loss of — Sand. 

The claimant sustahieJ tho loss of the index fiiiRpr at the seeond joint, the 
middle finger approximati^ly to tlic spcond joint, the ring finger bPtween the first 
and second joints, meaning by tlie first joint tlie palm of the hand. Held, that 
claimant had sustained the Iohs of the use- of the hand. 



APPEARANCES. 

Appellant's counsel, Benj. O. Frick and Thomas M. Huse, Philadel- 
phia. 

Appellee's counsel, F. J. Helreigel, David J. Eeedy and T. J. Dona- 
hue, Scran ton. 

OPINION BY COMJtISSlOXER SCOTT— March 8, 191!). 
Hearing de iioro held at Scranton. 

This was an appeal set for hearing at Scranton, February 6, 1919. 
Upon the hearing of the appeal a hearing de novo was granted by 
agreement of the parties, ami examination of the claimant's injury 
made by Dr. Walter H. Blakeslee, physician for the Board, and his 
testimony made part of the record ; also the testimony taken before the 
Referee was adopted as though taken by the Board, 

FINDINGS OF FACT. 

1. On June 22, 1918, Gerald Quinn, the claimant, was employed with 
the defendant comjiany and at tlie time lie sustained the injury was 
operating a fee<ling and forming press, pressing ont tops for dinner 
pails, 

2. The claimant, while performing the duties of his employment 
upon the i)reniises and at the plant or place of business of tlie de- 
fendant, had his left hand caught in the forming press which he was 
operating. The injury which he sustained was such that it was 
necesaarj' to amputate the index finger at the second joint from the 
palm or knuckle of the hand, the middle finger just approximately to 
the second joint, nearer to the joint than to the palm of the hand, the 
ring finger between the firRt and second joints, meaning by the first 
joint the palm of the hand. 

3. The average weekly wages of the claimant at the time he sus- 
taine<l the injury by accident was ^7 per week. 

4. Reasonable medical and surgical services were rendered to the 
claimant by the defendant within the first fourteen days after the 
injary- H>*^Ic 



5. The injury to the claimant's left hand constitutes the loss of 
the use of the hand and under ^e terms of the Workmen's Compensa- 
tion Act is equivalent to the loss of the hand. 

6. Neither the claimant nor defendant had rejected the provisions 
of Article III of the Compensation Act by the service each upon the 
other of the notice required to reject the same. 

CONCLUSIONS OF LiW. 

The Board concludes as a matter of law that Qerald Quinn, the 
claimant, by reason of the injuries heretofore found as a result of 
the accident has lost his left hand within the meaning of the Work- 
men's Compensation Act of 1915 and is entitled to compensation under 
Section 306-(c). 

iWARD. 

There is awarded to the claimant and payable by the defendant or 
its insurance carrier compensation at the rate of $5 per week for a 
period of 175 weeks from July 6, 1918 until the total amount of the 
compensation shall be paid. 



Findlay v. Lit Bros. 

(5 Dept. Reports 556.) 

Practio* and frocedure— Final receipt — Recurring disabititti — Re-in statement of 
original ayreemeni. 

If a claimant, believing tbat she has entirely recovered froni the effceta of her 
iaiury, signs a final receipt, and tlie disability due to the inj'jry recurs within the 
life of tlie agreement, the Board will set aside the receipt and re-instnte the agrec- 



Claimant represented by A. Morton Cooper, Philadelphia. 
Defendant represented by W. F. Marshall, Philadelphia. 

OPINION BY MACKET— Chairman— March 8, 1919. 

On January 12, 1918, the claimant and her employer, through the 
Travelers' Insurance Co., executed a compensation agreement pro- 
viding for weekly compensation because of an accident suffered by 
her in the course of her employment on December 14, 1917. On Jan- 
uary 12, 1918, the claimant signed a paper purporting to be a final 
receipt for compensation due under the said agreement. The receipt 
stated that the money was thus paid because the claimant would be 
able to return to work on the fourteenth day of that month. On 
December 13, 1918, the claimant filed a petition praying the Board 
to review the said receipt on the ground of a mistake and in 8upnor|t , 



SI 

of tbat allegation th« petition B«t ont tlia following tacts: "On ih% 
date the said agreemeDt was signed I tiad no glasaes, the? being 
broken, and I could not see what 1 signed aad its contents were not 
made known to me and 1 was not aware that it was a final receipt 
that it would terminate mj compensation. I was then stiU disabled 
and my injury prevented me from working until October 1, 1918." 
The defendant's answer denied these Averments and a hearing upon 
the same was held by the Board January 8, 1919. 

The claimant very seriously attacked the integrity of the receipt, 
in that she denied that certain portions of it were filled in at the 
time she attached her signature, and that she was not made acquainted 
with its nature or the effect of its provisions, but was under the im- 
pression that she was merely executing an ordinary receipt for weekly 
payment which had accrued up to that time. The inquiry of the 
Board, however, had for its object the determination of the claimant's 
real physical condition at the time of the execution of the paper and 
her condition up to the time that she claimed that her injuries had 
continued, namely, October 1, 1918. We hold that even had she be- 
lieved that she had entirely recovered from her injuries and had 
executed a receipt which was marked "final" when; thoroughly ap- 
preciating its force and eflfect, but if as a matter of fact, she had not 
recovered from the injuries suffered by her for which the compensa- 
tion agreement had been executed or if subsequently within the period 
of the running of the agreement there would have been a recurrence of 
her disability due to the said accident, then it would become our duty 
to disapprove of the said receipt in order that the original agreement 
should be revived and compensation should follow as a consequence 
thereof. 

After hearing the testimony for and against the allegations of the 
petition, we find as a fact that at the time of the execution of the 
receipt, the claimant had not recovered, but was still suffering total 
disability because of injuries for which the compensatiou agreement 
was drawn, and that the said disability continued until October 1, 
1918. 

Said final receipt is accordingly disapproved and set aside as though 
the same had never been executed. Upon the payment of compensa- 
tion now due under the said agreement up to and including October 
1, 1918, the said agreement will be formally terminated by the Board 
upon presentation of a petition by the insurance carrier. 
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Zachtillo V. Logan Coal Co. 

(S Dept. Reports 558.) 

Agrecnienis hciKcvii pin tics- — Mistake of law — Cluimani riolaii»g law u:hm injured. 

The defenilant filod a petition fur itviow of the agreoment cntorod into between 
it and tlie ctainmnt, alleging that tlie same shoulil be disapprovpd on the gromd 
that the claimant was violating the law of Pennsylvania when injured. Held, that 
the alleged mietake of the defendant was a mistake of law and the 'Board could grant 
no relief on that ground- 
Claimant not represented. 

Defendant represented by John H. McCann, Ebensbiirg and C R. 
Hniith, Johnstown. 

OPIXIOX BY COMMIKSIONEK SCOTT— March 8, 1919. 

The claimant in this case snstained an injury wliile working in the 
mine of the defendant, which resulted in the fracture of his leg below 
the knee, with severe lacerations of the leg. An agreement was en- 
tered info between the claimant and the defendant by its insurance 
carrier, providing for tlie payment of weekly compensation in the 
sum of |10. The defendant has paid compensation to the claimant 
at this rate up to the time of filing its petition for review, to-wit: 
January 6, 1919. The grounds for review set up in the defendant's 
petition are that the agreement was entered into under a mistake 
and further alleging that the claimant was not, under the facts of 
the employment, entitled to any compensation for the reason that the 
accident occurred upon the haulage way of the mine and that the 
mining laws of the State of Pennsylvania make it unlawful for a 
miner to go to his working place in the mine by means of the general 
haulageway and that there was in this mine manways provided by 
which the claimant could go to and from his work in the mine without 
traveling upon the haulageway. 

This petition must be dismissed and the agreement approved for 
the reason that the mistake, if any was made on the part of the de- 
fendant at the time of the signing of the agreement, was a mistake as 
to the liability of the defendant and'therefore a mistake in law which 
this Board thinks it has no power to relieve the defendant from. 

The testimony taken on the hearing also shows that at the time 
of the accident the mine was unusually busy and the manway pro- 
vided, as required by law, was not in good condition the entire length 
so that the claimant had reason for using the haulageway. More- 
over it has been held by this Board in Watson v. Pittsburgh Coal Co., 
reported in 2 Dept. Reports, page 2879, that wilful violation of the 
provisions of the Pennsylvania bituminous coal mining law by an 
employe will not defeat his right to compensation if liis injury was 
the result of an accident in the course of his employment in the min& 
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This decision of the Board has been affirmed by Judge Davis of the 
Court of Common Pleas of Allegheny county. 

The facts presented for the consideration of the Board on this 
petition as well as the Jaw applicable thereto justify its dismissal and 
the agreement heretofore entered into is therefore approved as pro- 
vided for under Section 42^ of the Compensation Act. 



Pranckajtis c. Philadelphia & Reading Coal & Iron Co. 
(5 Dept. Reports 564.) 

Dciiih, cause of—Prepondi-rinicc of evidence. 

Where the |irepond«runtt of tviilmco is to tlie ctfect that the deceased employe's 
denth was not dui' to an accident, but to natural causes, compensation will be 
iliaallawi><I. 



Appellant represented by \'oris Auten, Mt. Carmel and B. D. Trout- 
man, Pottsville. 
Appellee represented by Koger J. Dever, Wilkes-Barre. 

OPINION BY MACKEY— Chairman— March 8, 1919. 

Hearing de nolo at Pottsville. 
FINDINGS OP FACT. 

On April 27, 1917, shortly after noon, the deceased, the husband 
of the claimant, while employed as a miner at Locust Gap for the 
defendant company, was assisting his partner carrying a prop weigh- 
ing about fifty pounds up a manway. The deceased had hold of the 
rear end and his partner the front end. 

There is no evidence to show that the deceased received any violence 
to his body. 

The deceased made nO complaint of being sick or injured on the 
27th to his partner while in the mine, but had been complaining of 
feeling sick several days previous thereto. 

They finished the days woi'k, left the mine about 3 P. M. took a 
tmlley nearby, when the deceased met a fellow miner, who rode to 
Mt. Camiel, a distance of two and a half miles. On the way the de- 
ceased complained of not feeling "good in his stomach." They got 
off the car together, walked two squares, entered a hotel, each had 
a drink of whiskey and one of porter. While the deceased was drink- 
ing the porter he suddenly became ill and sank to the floor in great 
agony. Dr. Houston was summoned and prescribed for him. Later 
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he was taken home where he was treated by Dr. MonteUus. He had 
symptoms of shock and showed evideace of an acute attack of hepatic 
colic or gall stones. No history of an accident was given the doctor, 
who testified that he would not have gone to see the patient if he 
had not been told by the patient's brother that he was sick and not 
injured. 

The next day — the 28th — the patient was removed to the hospital 
where he died about 6 F. M. The diagnosis made by the hospital 
doctor was — "shock, hemorrhage following perforation of gastric 
ulcer." 

A month later Dr. Houston made a post-mortem examination with- 
out inviting any other member of the medical profession to be present. 
The doctor testified that there was no external evidence of injury on 
the body ; that the gall bladder was normal with no gaU stones. He 
stated, however, that he found a rupture of the gall bladder, which 
in his opinion was caused by pressure upon the chest of abdomen 
while the deceased was assisting in carrying a prop up a manway. 

In contradiction to this opinion, eight other doctors testified sub- 
stantially to the effect that such violence played no part in the man's 
death ; that the exertion of assisting in carrying a prop up a manway 
was not sufficient to cause rupture of the gall bladder; that if it 
had, the deceased would have been shocked immediately after the 
rupture and that he wonld have dropped in his tracks in a condition 
of collapse. 

They believed that the symptoms of shock and collapse would have 
appeared in the mine instead of in the saloon. 

Moveover, the doctors testified that most severe exertion and force 
would be required to rupture the gall bladder, because of its location 
and its protection by the surrounding tissues, and that necessarily 
there must be some involvement of the intervening tissues indicated 
by varying d^rees of discoloration of the akin -and contusions of the 
mnscles in the r^oa of the liver. 

CONCLUSION. 

The preponderance of evidence is to the effect that the husband 
of the claimant died on April 28, 1917, from natural causes and not 
as the result of any violence to the physical structure of his body. 
Compensation is disallowed. 



.a by Google 



Beal V. Brothers Valley Coal Co. 
(5 Dept. Reports 520.) 

Injury by aeoident — Abaeett developing from blow. 

An employe wus struck on the abdomen and left aide by a ndl. An abac««a 
developed on one oF tbe kidneys, and the employe rabaeqaently died. Held, that 
he had Hastaiiied an Injury by acddent and hb dependents were awarded oom- 
{>enBH.tion. 

Appellant represented by M. M. Welsh, Pittsburgh. 
Appellee represented by John S. Miller, Somerset. 

OPINION BY MACKEY— Chairman— March 8, 1919. 

Hearing de novo. 

A hearing de novo was held in the above case at Johnstown, Friday, 
February 24, 1919, in consequence of an order granting the same 
which was for the purpose of more specifically inquiring into the 
medical features involved in this case. 

The parties hereto agreed that the testimony originally taken before 
tbe Referee should be considered by the Board as though taken be- 
fore it at this hearing, each party having the privilege of calling what- 
ever additional witnesses either might desire. In consequence of the 
purpose of the hearing, the Board heard the testimony of Doctors 
Walters, Masters and Caven. It seems that James Beal, the husband 
of tbe claimant on October 26, 1917 was in the employ of the de- 
fendant, Brothers Vall^ Coal Co. as a tipple boss and in assisting 
to unload a car on this particular day while the rails were wet and 
slippery and while pushing a car along with a fellow workman, it 
went over the dump striking a tie causing a rail to fly up which hit 
them both and th^ were thrown across the tie. 

It is perfectly clear that the deceased was struck across the ab- 
domen and on the left side by a rail. Tbe injured workman at once 
experienced severe pains at the point of injury and while he managed 
to finish the day's work, he then remained off duty for one week. At 
the end of this period of rest he attempted to resume his work but 
with little success, being nnable execute any movement of his body 
that involved his back. In this handicapped condition, he endeavored 
to continue at his employment during the month of November, 1917. 

The evidence is conclusive that during this period the deceased 
was suftering excruciating pains in his side and in consequence of 
consultations of physidans he was eventually removed to a hospital 
and underwent an operation. His left kidn^ was removed and an 
examination of the same revealed an abscess. The medical testimony 
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heard by the Board was somewhat conflicting as to wliether or not 
an injury indicted upon a man's body under the circnmstancea of 
this accident and revealing the physical phenomena that the testi- 
mony descril>ed was present in this case would cause an abscess on 
the kidney so as to result in a man's death. We find the following 
question addressed to Dr. W. P. Shaw: 

Q. Having this history that this man on or about the 
24th of October sustained an injury to the region 
and side that caused him pain and inconvenience 
and from that day on suffering pain and the condi- 
tion you found him in when you and i>r. Masters 
held consultation and the time you took him to the 
hospital at Cumberland, and being present at the 
operation as his physician, alleging that thiese facts 
are true, what in your opinion was the cause of this 
man's death? 
A. The injury. 
We also find in the testimony of Dr. Walter H. Blakeslee, after he 
had indulged in an exhaustive review of the case as be had heard it 
fall from the mouths of the witnesses, and after stating the various 
causes of abscess of the kidney, the following conclusion: 

"There is clearly in my mind as the cause of death a 
condition traceable from the fall upon the abdomen and 
left side to the findings at the time of the operation in 
December. Such a fall would produce an injury to the 
kidney. You may have laceration of the kidney struc- 
ture which may be slight or severe. It may be so slight 
as to injure only a small portion of the glandular struc- 
ture of the kidney, and give no localizing symptom, or 
at most pain in the side. Or it may he severe enough 
to cause hemorrhage and if the peritoneum covering 
the kidney should be torn you would get an interufS 
hemorrhage, and from the history in this case and from 
the symptoms the man complained of, it is my opinion 
he received a slight injury to the left kidney and that 
consequently there developed through the structure of 
tlie kidney some infection in the lacerated portion of the 
kidney." 
In the cross examination of Dr. Masters, called by the defendant, 
we find the following: 

Q. And this Wow on the side might have contributed 

to some of the multiple abscesses? 
A. Yes, it might have. Might have aggravate the con- 
dition, 
Q. Aggravated and accelerated and brought it to more 

speedy conclusion? 
A. Yes, it is a possibility of that. A diseased condi- 
tion receiving a disturbance of any kind, it would 
undergo d^eneration quicker than if it wasn't inter- 
fered with. 
Q. And hasten thie condition which Dr. Johnson foundT 
A. Yes. 
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In view of the above medical testimonj, the Board ia clearly of the 
opinion that the accident suffered by the deceased workman, the 
husband of the claimant, while in the course of hie labors for the de- 
fendant caused his death. After having granted a hearing de novo 
in order to clearly saf^uard the rights of the defendant to more 
clearly determine the medical phases of the case, the Board is now 
Ihorpnghly convinced that the award of the Referee was based upon 
reliable facts. Therefore, we find the following facts: 

1. That the decedent, Jesse Beal, and the defendant. Brothers Val- 
ley Coal Co., were both bound by the provisions of Article HI of the 
Workmen's Compensation Act of 1915, and neither served notice on 
the other rejecting said Act. 

2. That the decedent, Jesse Beal, husband of the claimant, was em- 
ployed as a tipple boss for the defendant company, and while so en- 
gaged on October 25, 1917, in the act of pushing a heavy car on the 
tipple, he was thrown and fell injuring his back and kidney. He 
later developed abscess of the left kidney and was taken to the Alle- 
gheny hospital, Cumberland, Md., and operated on by Dr. J. T. 
Johnson, December 11, 1917, and died the following day as the result 
of this injury. 

3. That the decedent left to survive him his wife, Lottie Beal, and 
one daughter, Leona Beal, bom December 11, 1912, and one son, Edgar 
Beal, bom September 9, 1915, all of whom resided with decedent at 
the time of his death and were solely dependent opon him for support, 

4. That the average weekly wages of decedent at the time of the 
accident were in excess of f20 per week, and that the expenses of last 
sickness and burial were in excess of flOO no part of whicb has been 
paid by the defendant company nor their insurauce carrier. 

CONCLUSIONS OF LAW. 

That the decedent, Jesse Beal, and the defendant. Brothers Valley 
Coal Co., were both bound by the provisions of Article III of the 
Workmen's Compensation Act of 1915, and neither served notice on 
the other rejecting said act. 

That the accident occurring to Jesse Beal, decedent, on October 25, 
1917, occurred in the course of his employment, and was such an 
accident as is contemplated in Section 301 of Article III of the 
Workmen's Compensation Act of 1915, and his widow Lottie Beal, 
the claimant in this case, and the two dependent children, Leona and 
Kdgar Beal, are entitled to compensation. 
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Batkowski v. Morris Bun Goal Mining Co. 

(5 Sept. Seports S19.) 

Balei of employer, violation of — Violation of mining laii> — CcnlriSiitory negligence. 

Iq violation of the rules of the employer and of the law of Penuaylvania, an 
employe entered a dangerovs place in the deteudanfa mine and waa injured. Held, 
that while claimant was euilty of contributory negligence, be waa entitled to.oom- 

Brnployer and employe — Coutraet •/ Kirinff — Empltye n«t of legal age. 

The fact that tha claimant, when injured, was under the age required by law 
in order to constitute a legal contract of hiring, cannot be Invoked by the defendant 
in defense of a claim .for compensation. 



Appellant represented by Frank S. Hughes, Blossburg. 
Appellee represented by S. J. Hadzmski, Blossbui^. 

OPINION BY COMMISSIONER SCOTT— March 8, 1919. 

In Watson v. Pittsburgh Coal Co., 2 Dept. Reports, 2879, this Board 
affirmed an award of compensation where the employe suflfered an 
accident which caused his death, brought about by his own willful 
misconduct in violation of provisions of the Pennsylvania bituminous 
coal mining code. The decision of the Board was atBrmed by Judge 
Davis of the Court of Common Pleas of Allegheny county, 3 DepL 
Reports, 1539. 

In the specification of error on behalf of the defendant in the 
present case it is set up that the employe when he entered the work- 
ing place where the accident occured did so in violation of the pro- 
visions of the Act of Assembly governing the operation of mines in 
Pennsylvania, and of the rules of the defendant company, but since 
it appears that the accident occurred upon the premises of the de- 
fendant during the time of the employment of the claimant, h^ viola- 
tion of law and of the rules of this particular mine was but contri- 
butory n^ligence, which is not a defense under the Workmen's Com- 
pensation Act of 1915. Gurski p. Susquehanna Coal Co., 262 Pa., 
page 1. 

It is further contendend on appeal that the claimant was under 
sixteen years of age at the time he was killed and that his employment 
was in violation of Section 5, of the Act of May 13, 1915, P. L. 286, 
which provides: "No minor under the age of sixteen years shall be 
employed or permitted to work in any anthracite or bituminous coal 
mine or in any other mine" and that consequently there is no valid 
contract of hiring upon which compensation can be based. 



To relieve the defendant from payment of compensation for injury 
by reason of this provision of the mining code would, it seemB to the 
Soard, be permitting the employer to take advantage of his own 
violation of law. 

Upon a consideration of the entire record, the findings and con- 
clusions of the Beferee are affirmed. 

Appeal dismissed. 



J. G. Heuer v. Westinghouse Electric & Manufacturing Co. 

Operation — Minor or mayor. 

AmpntatiDg the little finger of the left hand, under the testiinoDy ia this owe, 
held, to be a minor operation. 

Claimant not represented. 

Defendant represented by John J. Jackson, East Pittsburgh. 

OBDEB. 

March 6, 1919. The only question before the Board under the 
petition and testimony in this case is whether or not the operation 
performed by Dr. George Metzger in amputating the little finger of 
the left hand of the claimant was a minor or major operation. 

The Board concludes from the testimony that the operation was a 
minor operation, and that the claimant, Joseph G. Heuer, was en- 
tirely justified in calling tbe services of his own physician, Dr. Metz- 
ger, and that the defendant should pay the bill, which in this case, 
under tbe Act, is fixed at f25, and it is so ordered. 



Moorhead v. Wineman. 
{5 Dept. Eeports 630.) 

Course of employment — Furthering employer't bueinesa after morking hours. 

The deceased employe was directed b; his employer to accompany him on his 
vay borne after working hoars in order to settle aome matters of basinesB. While 
on the way the employe was struck and killed by an antomobile at a street corner 
where he had been detained by his employer. Held, that he was in the course of 
his employment when the accident occurred, and compenaatioii was awarded. 



Appellant represented by Mesirs. Gregg & Gr^g, Greeasbnrg. 
Appellee represented by M. M. Welsh, Pittsburgh. 

:bvGoO»:^Ic 



OPINION BY MACKEY— Chairman— March 24, 1919. 

Heariog de ncvo at Pittaburgh. 
FINDINGS OF FACT. 

1. The claioiaot is the widow of William M. Moorhead, deceased, 
who was killed on June 5, 1918, as a result of being struck by an 
automobile at the corner of Weatminster avenue and Third street, 
Oreensburg, the said accident happening on June 4, 1918, 

2. At the time of the accident both the defendant, Jacob E. Wine- 
man and the deceased William M. Moorhead, had accepted Article 
III of the Pennsylvania Workmen's Compensation Act of 1915. 

3. That the average weekly wage of the deceased at the time of 
his death was f20 per week. 

4. That the expenses of bnrying the deceased were in excess of 
flOO no part of which has yet been paid. 

5. William M. Moorhead was the head salesman for the defend- 
ant who was engaged in the sale of furniture in the city of Greensbnrg. 

6. There were no particular working hours. At all times he was 
under the domination and the control of the defendant. At this 
particular time, because of the removal of the embargo upon freight, 
very many and large consignments of furniture were arriving at the 
railroad freight station, the disposition of which presented a very 
perplexing problem to the defendant. On the date of the accident 
the deceased, at the arrival of the usual closing hour, was ready to 
leave the defendant's place of business for his own home, when under 
orders of his principal he was detained at the store for the purpose 
of discussing the situation and deciding what disposition should be 
made of this accumulation of freight. During the discussion the 
employer ordered the deceased to accompany htm oiit upon the street 
in order to continue their business interview on their way home. 
When they arrived at a certain intersection of streets where naturally 
their individual routes would have separated, the deceased was 
directed by his employer to remain at that point with him until the 
matters had been finally decided, and while thus discussing the em- 
ployer's affairs at that particular point, where the deceased would not 
have remained but for the principal's orders, the deceased was struck 
by an automobile which caused bis death. 

7. That the deceased left to survive him a widow, Emma J, Moor- 
head, the claimant, with whom he resided at the time of his death, 
as the only dependent under the Compensation Law. 

DISCUSSION. 

Under ordinary circumstances, when aax employe quits the em- 
ployer's premises for the purpose of going to his own home, he takes 
himself out of the course of his employer's business, and if injured 
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en route, he is not under tbe ptoteciion of the Compensation Law of 
Pennsylvania; but, in tliis case, under the direction and positive 
orders of the employer, the deceased did not quit the furthering of 
the employer's iuterests or business when he actually left the em- 
ployer's store or premises, but continued with the employer in the 
course of -his business or employment out upon the street, and while 
walking toward his home with his employer he was in the course of 
his employment just as certainly as though they had remaind in the 
employer's store. When he arrived at the point where he was sub- 
sequently killed, had it not been for the express direction and positive 
mandate of the employer, he would have passed beyond that point 
before the automobile that caused his deatli would have arrived- 

It seems therefore, to be beyond contradiction, that at the very time 
and place where he was killed he was engaged in furthering the best 
interests of the employer. He was there not at his own election. He 
had no choice in the matter. The complete, domination of his actions 
by the employer placed him there. A reference to the evidence thor- 
oughly establishes this proposition, where in the testimony of J. E. 
Wineman, the defendant, we find tbe following: 

"Q, Well, was it at your instance, as manager of the 

store, that he remained at that comer? 
A. I am sorry to say it was. 
Q. In other words, do we understand you to say that 

you detained him there at that comer on the business 

and affairs of the company? 
A. Yes sir, I did." 

CONCLUSIONS OF LAW. 

It is therefore concluded that at the time William M. Moorhead 
met his death, he was in the course of his employment for the de- 
fendant in that he was actually engaged in the furtherance of the 
business or the affairs of the employer under Section 301 of Article 
III of the Pennsylvania Workmen's Compensation Act of 1915. 



It is hereby ordered that the defendant, Jacob E. Wineman, or his 
insurance carrier, the Ocean Accident & Guarantee Corp., pay to 
Emma J, Moorhead 40% of |20 per week or |8 per week for a period 
of 300 weeks from June 19, 1918, together with flOO burial expenses. ' 

RECAPITULATION. 

Amount awarded — 300 weeks at ¥8 per week, . . |2400 
Funeral expenses, 100 
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Holman v. Delaware, Lackawanna & Western R. E. Co. 

(6 Dept. Reports 628.) 

Place of acoident — Covrie of employntent — ^Playinir during rett interval. 

I>iii?nR a rest Interval a boy left hia place of work and, according to a long 
Htsbliahed custom, was playing on the employer's premises, when he was acci- 
dentaliy injured. Held, that he was in the course of bis emptoymelit when the 
accident occurred, and compensatioD was awarded. 



Appellee represented by D. R. Reese, Scranton. 
Appellant represented by Roger J. Dever, Wilkes-Barre. 

OPINION BY MACKEY— Chairman— March 24, 1918. 

Hearing de novo at Scranton. 

FINDINGS OF FACT. 

1. The claimant is a boy 16 years of age. On and before May 11, 
1918, he vas employed by the defendant as a breaker boy at the 
Diamond Colliery Coal Breaker at Scranton, Pa. The said breaker 
is owned and ojwrated by the defendant. The boy's duties were to 
pick slate out of the coal as it came down the chnte from the shakers. 
When the ahakers would stop for any canse, there was no coal passed 
down the chnte and there was nothing for these boys to do but to wait 
for the machinery to be put into motion. This frequently happens at 
coal breakers and these young boys then with nothing to do are 
accustomed to play about the plant until again summoned to actual 
work. The operation of the machinery is solely within the control 
of the employer and this custom of the boys has for many years been 
known, recognized and permitted by the owners. 

2. On May 11, 1918, there was a break-down in the machinery. 
The operation of the breaker temporarily ceased and while the repairs 
were being effected, all the slate pickers including the claimant were 
thrown idle and all were compelled to wait for the defendant to re- 
pair the machinery. l>uring this interval, the claimant, together with 
the other boy employes, within the eight and knowledge of those in 
charge, began to play about the breaker and while running across a 
beam, the claimant struck his head and in falling broke his 1^. In 
consequence of the injury thus sustained, he was totally incapacitated 
for a period of thirteen weeks from the date of the accident inclusively. 
His average weekly wage was (9.25. 

3. At the time of the accident both the claimant and defendant had 
accepted Article HI of the Workmen's Compensation Act of 1916. 
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DISCUSSION. 

At the time the claimant sufifered the injury, as described in the 
statement of facts, he was in the course of his employment, upon the 
defendant's premises. The defendant was aware, wlieii its business 
was temporarily suspended because of a break in its machinery, that 
boys of such tender years would naturally engage in innocent sport 
or recreation. It was natural to expect and had been encouraged 
and recognized jnet as much as was the custom for the adult employe 
to smoke during his working hours in DzikDwski v. Superior 8ted 
Co., 259 Penna. 371. As a matter of fact.it undoubtedly was as much 
to the advantage of the employer that these boys should take ad- 
vantage of such opportunities to give vent to their youthful exuber- 
ance as it would have been for an older employe to have better fitted 
himself for the zealous pursuit of his employers business as suggested 
by Justice Potter in the above case, when a workman might minister 
to his personal comforts or necessities in the various ways therein 
mentioned. Of course, there can be no question, nnder the decision 
of this learned Justice, that the boy claimant in this case was in the 
course of his employment while waiting upon hie employer's premises 
for an opportunity to work during the working hours. The mere 
fact that these boys yielded to the impulses of their youthful natures 
and indulged in play is not sufficient to have taken them out of the 
course of their employment. 

AWABD. 

It is, therefore, ordered that the defendant, The Delaware, Lacka- 
wanna & Western R. B. Co. pay to the claimant Benjamin Holman 
compensation for deven weeks from fourteen days after the date o* 
the accident, at the rate of {5 per week or |55. 



Lapinski v. Lehigh Valley Coal Co. 
(5 Dept. Reports 625.) 

Partial diaabUitu — Offer of empioymenl — Compentatitm. 

If au employe has partially recovered from' bis Injary, and suitable work Is 

offered bim by bis employer, it ie the dnty of the employe to accept the employment 

offered in order tbat the Board may have a basis upon wbich to compnte compen- 

Bfttion for partial disability. 

Wages — Computation o/— Kiile not to be itniveraall)/ applied. 
If the literal application of tbe rule for computing wages wonld work nadne 
hardship in an; particular case, tbe Board will adopt such method of compensatioD 
U will result in aacertainlng tbe fair average weekly wage of the employe. 



Appellant represented by Frank T. McCormick and Roger J. Dever, 
Wilkes-Barre. /— i 

b,Cooglc 



Appellee represented by P. F. O'Neill, Wilkes-Barre. 



OPINION BY MACKEY— Chairman— March 24, 1919. 

Hearing de novo at Wilkes-Borre. 
FINDINGS OP FAC?r. 

1. Alex Lapinski, the claimant, and the L^igh Valley Coal Co., 
the defendant, at the time of the accident to the claimant were both 
bound by the provisions of Article III of the Workmen's Compensa- 
tion Act of 1915. 

2. On August 29, 1917, the claimant while in the course of his em- 
ployment for the def«idant working at the Mineral Spring Mine, 
located in Luzerne county. Pa., sustained an accident resulting in 
certain physical impairment. As a result of this experience, tho 
claimant suffered burns of the hands and the face sustaining perman- 
ent disfigurement of the face which is marked and certain in extent. 
The ["eal condition of his hands, however, become the subject of dis- 
pute in this case together with the time when he was or will be able 
to return to work and the rate of wages to which he is entitled in 
the computation of his compensation. 

3. The defendant furnished the claimant with the proper medical 
treatment and the Bodrd finds as a fact that on January 20, 1918, the 
claimant was sufficiently recovered to have returned to work. We 
also find that the defendant company at that time offered to the 
claimant such suitable work as he could engage in if he had under- 
taken the same. We also find that it was the claimant's duty on 
that date to have accepted the defendant's ofEer, We also find that at 
the date of the hearing de novo, the claimant was able to return to 
work and that this had been his condition from January 20, 1918 
until the date of the said hearing and that the defendant company 
during that whole interval of time had offered opportunities to the 
claimant to so return to work. Notwithstanding these facts, the 
claimant without justifiable cause had declined to thus return to his 
employment. 

4. The Board finds that the claimant, in consequence of injuries, 
sustained total disability from the date of his accident until January 
20, 1918 and that from January 20, 1918 until the present time the 
claimant has not suffered total disability, but that his disability has 
been partial in character and that the claimant has not done his 
duty by accepting work from his employer, therefore has not estab- 
lished for himself such ability to work that the Board has any basis 
of calculating his rate of compensation for his partial disability. We 
will not be able to do this until the claimant relents from his present 
determination to stubbornly refuse 'offers of employment and while 
asserting his total disability as against the positive and certain 
testimony presented by physicians as well as by his own physical 
condition as seen by the Board. 
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5. The claimant entered the employ of the defendant on August 
22, 1917. He had been employed for six months or more by the Dela- 
ware & Hudson Coal Co., making from f4.50 to f5 per day. He was 
what is known as a contract miner and waa to receive from the de- 
fendant ?4 per yard for driving his chamber and |1.18 for each car 
of coal he mined. Both the defendant and the claimant believed 
at the time of the execution of the contract of employment that the 
claimant's wages would approximate |5 per day. 

6. The claimant was injured on the seventh day after he had entered 
the defendanf's employ and at no time waa he able to secure a full 
day's work because of preparing his chamber for the work that would 
follow. 

7. The literal application of the rule for computing wages adopted 
by the Board does not apply to the circumstances of this case. The 
facts here present a situation where the Board must find what is a 
fair average weekly wage due the claimant as suggested in Jensen v. 
Atlantic Refining Co., Mackey Court Decisions, Vol. I, 480. 

8. The average daily wage of the claimant was |4.62 making an 
average weekly wage of |25.41. The total earning of the claimant 
was $9.24 made in two full days' employment. 

9. The Board finds as a fact that on February 5, 1919 tie claimant's 
disability had ceased. 

CONCLUSIONS OF LAW. 

The claimant is entitled to an award for total disability from Sep- 
tember 12, 1917 until January 20, 1918 at |10 per week and when the 
claimant establishes an earning capacity by returning to his work 
then the Board will compute his partial disability on that basis from 
January 20, 1918 until February 5, 1919. 

AWABO. 

Compensation is awarded to the claimant, Alex Lapinski, against 
the Lehigh Valley Coal Co. from Beptember 12, 1917 until January 
20, 1918 at $10 per week or ISf weeks or 1186.66. 

The Board also declares a liability on the part of the defendant 
toward the claimant for the payment of compensation for partial 
disability from January 20, 1918 to February 5, 1919 when the 
claimant by his own act shall have given the Board a basis for such 
computation as discussed in paragraph 4 of the findings of fact. 
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Winters v. Commonwealth of Pennsylvania. 

Aocident — Violence to t\e phytiool ilruofure of the bodv — Etposare — Pneumonia. 
Exposure to cold aad wet, wbereb; aa employe contracted double lobar pneamonia, 
ia not violence to the physical structure of the body such as is contempl&ted by the 
Workmen's Compensation Act of 1915. • 



Appellant represented b; John 8. Miller, Bomsrset. 
Appellee represented by J. B. Landis, Somerset. 

OPINION BY COMMISSIONER LEECH— March 24, 1919. 
An examination of the record of the testimony in this case satifies 

the Board that the Referee was fnlly warranted in all of his finding 

of fact and conclusions of law, particularly the 4th finding of fact, 

to- wit: 

"That the deceased, Carl Atlee Winters, on April 13, 
1918, and for three or four days prior thereto, was em- 
ployed by the defendant. Commonwealth of Pennsyl- 
vania, Highway Department, and that during this time 
he operated a motor snow-plow, assisted to keep the 
roads open during a severe storm. In the course of 
these duties his clothes and shoes became wet from rain 
and snow from which he contracted a severe cold, de- 
veloping a few days later into double lobar pneumonia 
accompanied by pleurisy from which he died on April 
17, 1918." 

and the second conclusion of law, to-wlt: 

"That the contracting of double lobar pneumonia and 
pleurisy by exposure to the elements of the body in the 
course of employment is not violence to the physical 
structure of the body as is contemplated in Article III, 
Section 301, of the Workmen's Compensation Act of 
1915," 
and, therefore, the disallowance is affirmed and the appeal dismissed. 



Labelli v. Standard Tinplate Co. 

Loai of use of memtcr— WAem partial losi of member does not interfere with 
funotionini! power. 
It the functioning power of a member has not been materiaUy destroyed its use 
i»iU not be regarded as having been lost. 



Appellant represented by Louis V. Barach, Pittsburgh. 
\ppellee represented by A. P. Lindsay, Pittsburgh. 
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OPINION BY COMMISSIONER LEECH— March 27, 1919. 
On December 6, 1917, the claimant in this case ent«red into an agree- 
ment for compensation with his employer, the defendant, which is 
filed to No. 401701, in which it is set forth that on June 8, 1917, 
whilst in the performance of his duties as an employe of the defendant 
company, he met with an accident in which his foot wag so badly 
burned as to totally disable him. On May 27, 1918, he presented a 
petition for modification of said agreement, alleging that the injury 
resulting from the accident was equivalent to the loss of the use 
of his foot. 

To this petition, the defendant, by its insurance carrier, filed an 
answer denying all of the all^ations set forth in the petition, and in 
addition thereto alleged that the said claimant had been working for 
the defendant since on or about February 25, 1918. The petition was 
referred to Referee Henderson of the Eighth District, who tools the 
testimony in the case and after a careful hearing and consideration 
of All the facts developed by the testimony. 

"That the injury sustained by the claimant consisted 
in burn on the left foot to such an extent that it was 
necessary to amputate the great toe at the first joint ; 
the second toe close to the foot and the ends of the 
other toes. That at the time the claimant returned to 
work on February 25, 1918, the foot had been healed to 
such an extent that the entire foot including the toes 
were well covered with tissue. That there was no loss 
of function in the toes of the foot except that part uf 
. the toes which had been amputated; and that the claim- 
ant was able to perform his work and that his injury 
does not constitute the loss of the use of the foot," 
very properly refused to modify the said Compensation Agreement 
No. 401701. 
For the reasons above given, the petition is dismissed. 



Connor v. Pittsburgh Steel Products Co. 

(5 Dept. Reports 671.) 
Praciiee »nd procedure — Recurring dUabiiitv — Final recetjil — Pelitioni te revieto 
and to modifv. 
When a final receipt has been signed by an employe, and disabUity thereafter 
tecnra, the proper practice is first, to file a petition to review the final receipt or 
aereement, and then, the original agreeBient having been re-instated, to file a peti- 
tion to modify aald agreement. 

Claimant not represented. 

Defendant repT«saited by M. M. Welsh, Pittsburgh. 
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OPINION BY COMMISSIONER LEECH— March 27, 1919. 

On December 6, 1916, the above named claimant, Orvil Conner, 
entered into a compensation agreement with the defendant company, 
covering disability due to an accidental injury received November 3, 
1916, in the course of his employment, while "they were lifting a load 
of tubes and the chain slipped, letting the tubes fall, catching the 
man's foot," crushing both bones, tibia and fibula, above the ankle 
bone, with extensive laceration and destruction of the tissue In 
this agreement his average weekly wages were set forth as 919.S4, 
and weekly compensation agreed upon f 9.92. 

On July 29, 1918, the claimant executed a final receipt for com- 
pensation under said agreement, which final receipt set forth that 
the disability of the said Orvil Connor terminated on July 20. 1918. 

On December 12, 1918, the claimant presented a petition, under 
Section 426, for modification of the said agreement, setting forth that 
the disability had increased by reason of having been compelle<l tp 
have the foot amputated above the ankle, all former operations having 
proved of no avail, the foot steadily grew worse. 

When the matter came to be heard, it was agreed that the proper 
petition should have been under Section 423, to review the said final 
receipt or agreement, and that the testimony taken on the petition 
should be regarded by the Board as having been taken on a petition 
to review. 

The Board is entirely satisfied/from the testimony taken in this case 
that the said final receipt or supplemental agreement entered into in 
this case, should be disapproved and set aside and the original agree- 
ment reinstated, which is accordingly done. 

It is further suggested that in case the defendant company fails to 
enter into a supplemental agreement with the claimant for the loss of 
his foot, in accordance with the terms and provisions of the Act, 
within ten days after the service of notice of this action of the Board, 
the claimant present a petition for modification of the said agrewnent, 
under Section 426. 



Bathory v. Jones & Laughlin Steel Co. 

* agreement for low of 

Comppnsation for the losa o£ an eye is jiot based upon loas of earninK power, and 
a subseauent accident during the life of a compensation agreement for such loss, 
will entitle the emploje to compenaation for the new injury. 



Claimant not represented. 

Defendant represented by 8. W. Shaw, Pittsbui^h. 
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OPINION BY MACKEY— Chairman— April 2, 1910. 

Under the agreed lacts set forth in the petition, the employer is 
liable for compensation to the employe for injurlea BUBtained on Oc- 
tober 12, 1918. The previous injury resulting in the loss of the use 
compensation for the full period of such injury under Section 306 (c). 
This agreement was not based upon lost earning power therefore no 
matter what the employe has been able to earn since the execution of 
tbat instrument such earnings have no bearing upon his present 
status. If he has sustained a loss in consequence of au injury subse- 
quently suffered he ia entitled to compensation for such injury re- 
gardless of the former agreement. An agreement may be entered 
into by and between the parties in accordance with thiB opinion. 



Smith V. Adams Express Co. 

Final receipt — When it Kill Be set aside. 

Where the claimant remains silent over a year after signing a final receipt, and 
the evidence does not discloae fraud or mistake, a petition to set aside said final 
receipt will be dismissed. 



Claimant represented by Miss Alice Biddle and Isaac M. Price, Phila- 
delphia. 
-■ Defendant represented by William A, Schnader, Philadelphia. 

OPIKION BY MACKEY— Chairman— April 2, 1919. 

The claimant met with an accident while in the employ of the 
AdaniB Express Co, on March 10, 1917. In consequence of this fact 
on March 24, 1917, a compensation agreement was entered into be- 
tween claimant and defendant. On May 5, 1917, the claimant ter- 
minated the said compensation agreement by the execution of s final 
receipt. The total payments amounted to $29. The claimant allowed 
thiB condition to remain until June, 1918, ajid, although he now 
claims he did not know that he was executing a final receipt, he ap- 
parently allowed the matter to rest without raising any question as to 
why he was not receiving compensation for over one year. In the 
month of June, 1918, he filed a petition with the Workmen's Com- 
pensation Board asking for a review of the compensation agreement 
setting out that the final receipt had been signed by mistake, he not 
understanding that it was a final receipt at the time of its execution. 
The Board fixed July 3, 1918, as the time for hearing the said peti- 
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tion. He did not appear asd no reaeon w&a offered for hia noo ap- 
pearance. The claimant did not follow up his petition nor raiae any 
further question as to the status of his case until the following Janu- 
ary, when after having brought it to the attention of certain chari- 
tably disposed persons, renewed the matter with the Board and filed 
a petition to set aside the said final receipt. 

There is no creditable evidence before the Board that the claimant 
was not fully aware of the nature of the receipt which he signed. 
But, to the contrary, the convincing evidence shows that he knew 
exactly what he was signing. The representative of the defendant 
took the precaution to have a friend of the claimant present as a 
witness when the receipt was signed. Uore than this, it is not rea- 
sonable to Bupi>ose that the claimant was not aware of the fact that 
by hia own act he had terminated his right to receive compensation, 
for otherwise he would not have remained quiet for over a year. 

Outside of this, the medical testimony shows that his present con- 
dition has no relation whatsoever to any accident for which the com- 
pensation agreement was drawn. 

The petition is therefore dismissed. 



Steele v. Pittsburg Railways Co. 

Aocidetit — Death resulting from accident — PareiU. 

WhUe lifting a fender an employe strained bis back, from wbicb injnry parealB 
developed, causing bis deatb. Held, tbat bis dependents were entitled to compen- 

D ependenov — 8tep-childrea. 

Step-children vho are members of an employe's bousebold at the time ot bis 
death are entitled to compensation. 



APPEARANCES. 

Appellant's counsel, W. J. Brennan, Pittsburgh. 
Appellee's counsel, D, H. McConnell, Pittsburgh. 

OPINION BY COMMISSIONER SCOTT— April 10, 1919, 
Hearing de novo at Pittsbargh. 

A hearing de novo was granted to afford the claimant an oppor- 
tunity to present the testimony of Dr. King, who could not be present 
at the hearing before the Eeferee. On the hearing before the Board 
at Pittsburgh, Dr. King and certain other witnesses were called and 
testified. It was agreed by the parties that all the testimony takea 
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before tfie Referee aa well as the testimony taken before the Board, 
should be considered in the final disposition of the case. The Board, 
from a consideration of the entire evidence, makes the following: 

FINDINGS or FACT. 

1. That no notice was served by the claimant's deceased husband, 
ThomaB M. Steele, upon the defendant or by the defendant upon the 
said Thomas M. 8teele rejecting article three of the Workmen's Coni- 
pensation Act of 1915. 

2. That Thomag M. Steele was employed by the Pittsburgh Rail- 
ways Co. as a motorman at an average weekly wage of |25 and died 
on April 6, 1918, of paresis leaving to survive him his widow, tbe 
claimant, Delia Steele, with whom he resided at the time of his death, 
also a son, Thomas M. Steele, Jr., bom March 14, 1917, and two step- 
children who were members of his household at the time of bis death: 
Jane Bauers, bom March 12, 1906, and Helen Bauers, bom May 16, 
1910C 

3. That on June 8, 1917, while engaged in his employment as a 
motorman in lifting a fender on the front of his car he sustained an 
injury to his spinal column or back between 5 and 6 o'clock on said 
day. That the effects of said strain produced a swelling or lump on 
the spine, which was observed the morning following the accident; 
that from the time of the accident until the time of the employe's 
death, April 6, 1918, he was unable to do any work ; that the strain 
and shock produced by the exei'tion of lifting the car fender either 
caused paresis which was the immediate cause of his death, or aggra- 
vated or accelerated a latent disease to a final end sooner than would 
otherwise have developed. That prior to the accident the deceaseil 
employe enjoyed good health and was a steady and Industrious 
workman and a man of apparent good habits. 

4. That the expenses of the last sickness and burial of the de- 
ceased amounted to |244, no part of which has be^i paid by the de- 
fendant company. 

CONCLUSIONS OF LAW. 

1. That Article 111 of the Workmen's Compensation Act applies 
to tbe contract of employment which existed between the deceased 
employe and the defendant company on June 8, 1917. 

2. That the claimant's deceased husband having come to his death 
by reason of the natural results and effects of the injury sustained 
by him in the course of his employment and she and her children and 
his step-children named in the findings of fact being dependent upon 
the deceased employe for support, are entitled to compensation an 
provided in Section 307. 

The award foUows. 
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Priorischi v. Warner Younghioglieny Coal Co. 

Death — Connection vAth accident. 

If deatli resulted from the injuriea ariaiDg out of the accident, dcpundi^n 
snticled to compensation. 



APPEARANCES. 
For appellant, Aeheson & Crumrine, Washington. 
For appellee, M. M. Welsh and W. Clyde Grubbs, Pittsburgh. 

OPINION BY COMMISSIONER LEECH— April 10, 1910. 

Hearing de novo at Pittsborgh. 

DISCUSSION. 

An analysis of the teBtimony in this case establishes the following 
facts: On the morning of April 3, 1917, shortly after beginning his 
work as a miner for the defendant company, the deceased was severely 
injured by a fall of slate, rock and coal. Prior to receiving this in- 
jury, he had been a man in good health and had been steadily engaged 
at his occupation, working for the defendant company. At the time 
of the accident, he was making a break through from entry No. 7 to 
entry No. 6. The rooms there were seven feet high. The weight of 
the material which fell on the deceased has been variously estimated 
by witnesses from fifty to fifteen hundred pounds. We are im- 
pressed with the testimony of Lewis McKay on this subject, McKay 
worked in the same mine and near the place of the accident, and was 
in the room where the fall occurred and the deceased was hurt, ten 
minutes after the accident, and states that he saw the coal and slate " 
down, and when asked "About how much was there of it?" answereil, 
"About five hundred pounds of slate and rock and a half a ton of 
coal," and further stated that he saw blood on the slate and rock ; 
that the rock was in one piece and weighed about five hundred 
pounds and that the tools of the deceased, pick and shovel, were lying 
to one side. 

Soon after the accident happened, the injured man was found in a 
somewhat dazed condition and with the assistance of two men reached 
his home, some distance from the mine, and later on between 10 and 
11 o'clock A, M., the company physician. Dr. Collier, arrived and 
found the injured man depressed, suffering from shock, with a wound 
on his scalp, a cut in the forehead, and evidence that he had received 
a blow on the left shoulder and left side, with considerable contusion 
about the side, just at the edge of the short ribs, and although there 
was not much evidence of pain then, the patient was sore all over 
and suffering most from shock. 
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WTien the injured man reached his home, he described the accident 
and complained to his wife of being sore in the abdomen and head, 
and described to her how, when the coal fell, he tried to jump and run, 
but was caught. 

Dr. Collier continued to treat the patient for a period of four or five 
weeks, keeping him confined to bed. The scalp wound healed nicely, 
and the injury to his shoulder improved, but he never got back to his 
natural condition, and never ceased to complain of the pain in his 
abdomen. Dr. Collier, believing that if the patient could be induced 
to do some light work, it would benefit him and assist him in ovei*- 
coming the condition arising from shock, advised that he go back to 
work and undertake some light employment. This the injured man 
did, and after working a few hours each day for four or five days, 
was compelled to quit, for the reason, as stated by Dr. Collier in hi^ 
testimony, that "he couldn't work ; he wasn't able to work." Dr. 
Collier later, in company with an agent for the insurance carrier, 
called on the injured man, and found him much emaciated, in a very 
weakened condition, and very much depressed. 

Dr. Collier, the company physician, had chaise of the patient for 
a period of about four or five weeks following the accident, and is 
clearly of the opinion that the man died as a result of this accident. 
The opinion of Dr. Collier, under all of the circumstances of this 
case, is entitled to great weight. 

The claimant in this case testified that prior to the Injury received 
in this accident her husband had always enjoyed good health, but 
from that day on he complained that his side was always aching and 
had trouble with his stomach and difScuIty in obtaining movement 
of his bowels. 

Failing to show improvement, the injured man was sent to th° 
Monongahela City Memorial Hospital, on July 30, 1917, and four days 
later was operated on by Dr. Stewart and Dr. Woods, for obstruction 
of the bowels, and on August 19, following, he was discharged from 
the hospital and twelve days later, to wit, August 31, was sent to the 
West Penn Hospital, where he was attended by Dr. Swope and Dr. 
Wholey, and where everything possible was done to alleviate his suf- 
fering, but without success. He was in charge of Dr. Wholey from 
the 11th day of September until the 22d day of September, 1917, 
when he died, leaving to survive him his wife, the claimant, and 
three minor children. 

The question at issue is. Did the death of Angelo Prioriachi, which 
occurred on the 22d day of September, 1917, result from the Injuries 
arising out of the accident which happened April 3, 1917 ? The Board 
is entirely satisfied that this question must be answered in the affirm- 
ative. 
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FINDINGS OF FACT. 

1. That BO notice was served by either upon the other, rejecting 
Article III of the Workmen's Comitensation Act of 1915. 

2. That the said Angelo Priorischi, whilst in the course of his 
employment with the defendant company as a miner, at an average 
weekly wage in extees of f20 on the morning of April 3, 1917, suh- 
tained an injury due to a fall of rock, slate and coal, which crushed 
him down to the floor of the mine and so severely injured him that he 
died aa a result thereof on the 22d day of September, 1917. 

3. That compensation for disability was paid to Angelo Priorischi 
from April 18, 1917, fourteen days after the date of the accident, to 
May 5, 1917. 

4. That the said Angelo PrioriBchi left to survive him a widow, 
Ansilia Priorischi, the claimant, who resided with him at the time of 
his death and was dependent upon him for support, and the follow- 
ing children: 

1. Fenante Priorischi, a son, bom April 30, 1905; 

2. Venda Priorischi, a daughter, born November 7, 1906; 

3. Assunta Priorischi, a daughter, bom March 3, 1911. 

5. That the expenses of the last sickness and burial amounted to 
fl55.25, no part of which has been paid by the defendant company. 

CONCLUSIONS OF LiW. 

1. That Article III of the Workmen's Compensation Act of 1915 
applies to the contract of employment existing between Angelo Prior- 
ischi and Warner Yough. Coal Co. on April 3, 1917. 

2. That the claimant, Ansilia Priorischi, widow, Fenante Prior- 
ischi, Venda Priorischi and Assunta Priorischi, minor children of 
decedent, are entitled to compensation from the defendant company, 
in accordance with the terras of the -Workmen's Compensation Act 
of 1915. 

Upon the above findings of fact and conclusions of law, the Board 
makes the foUowing. 
{The award foUows.) 
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Maryanovic v. Bettilehem Steel Co. 

(5 Dept. Reports 748.) 

Dependencv — Wife living apart from kusland at the time of hit death. 

For some twenty inontha prcvioua to tha death of the husband the widow had 
received uo contributians from him for her support, and during this period sha 
inttltated no proceedings to enforce such contribntions, his whereabouts being ap- 
psreatl; nnknown to her. Held, that she was not entitled to compensation. 



Appellant represented by Snodgrass & Smith, Harrisburg. 
Appellee repreeraited by William P. Houseman, Steelton, 

OPINION BY COMMISSIONER SCOTT— April 10, 1919. 
Hearing de novo at Harrisburg. 

Wan granted in this case and hearing held before Harry A. Mackey, 
Chairman, and John A. Scott and James W. Leech, Commissioners 
of the Board at Harrisburg, and from a consideration of the testimony 
before tlie Referee, which was adopted by consent of parties and 
the additional testimony submitted at the hearing de novo, the Board 
naakes the following 

FINDINGS OF FACT. 

1. Neither the deceased employe nor the defendant company had 
rejected Article III of the Workmen's Compensation Act of 1915, 

2. That Vinco Maryanovic died March 27, 1918, as the result of 
injuries sustained while in the employ of the defendant company, the 
deceased employe being struck by a falling pipe while he was white- 
washing a pole for the defendant ; that the average weekly wages of 
said employe at the time of his death were in excess of f20 payable 
semi-monthly ; that the expense of the last sickness and burial were 
in excess of $100, uo part of which were paid by the defendant ; that 
death resulted the same day the accident occurred, of which accident 
the defendant had notice. 

3. That Vinco Maryanovic left to survive him a widow, the claim- 
ant, and no other l^al dependants; that the claimant and her de- 
ceased husband were married in Croatia in about 1879; that they 
lived as husband and wife for a short time at Lebanon, Pa., when the 
deceased left the claimant and contributed nothing to her support 
from about April, 1914, until June, 1916 ; that on June 13, 1916, the 
claimant made an information before Alexander M. Snyder, alder- 
man, Lebanon, Pa., charging the desertion of her husband, and that 
he had failed to contribute to her support. On June 21, 1916, a settle- 
ment was effected between the husband and wife and l^e husband re- 



leased and discharged by the alderman, the proceediDgs before him 
being abandoned. At the time of the settlement there was some dis- 
pute between the deceased employe and the claimant, his wife, as to 
certain money the claimant allied her husband had which she said 
belonged to her. In the settlement made, the husband paid to his 
wife upwards of f290, which included costs and attorney's fee, the 
amount received by the wife after deduction of costs and fees being 
fl65, which was recognized as her own personal property. At this 
time the husband promised to take the clfiimant to Bethlehem to live, 
which he did and they lived together as husband and wife for ten 
weeks when he left her. The claimant went to Pittsburgh and there 
lived with her brother and other countrymen. She received no sup- 
port whatever from the deceased from August, 1916, until the date of 
his death, March 27, 1918. During this period she instituted no fur- 
ther legal proceedings t4) compel her husband to support her, his 
whereabouts, however, were apparently unknown to the claimant. 
The claimant, while she lived in Pittsburgh, was living among fri^ids 
and other countrymen who had a rooming or boarding house, in which 
house there were six persons living. The claimant did the work about 
the place and cooked for these persons, looking after the housekeeping, 
bought the provisions and generally managed the boarding house, the 
persons with whom she lived paid for the supplies and each member 
paid her for the work she did. At times her health was not good, but 
during the period of this second desertion by the deceased employe or 
for a period of nineteen months the claimant was supported either 
by the aid of friends or from the results of her own labor. 

4. That the husband and wife at the time of the death of the 
husband were living separate and apart and the claimant was not 
then actually dependent upon her husband, the deceased employe, for 
support nor had she received any support or contribution from him 
for the period of time mentioned in finding No. 3. 

CONCLUSIONS OF LAW. 

In accordance with the foregoing findings of fact the Board makes 
the following conclusions of law: 

1. That both the deceased employe and the defendant were sub- 
ject t« the provisions of Article III of the Workmen's Compensation 
Act of 1915. 

2. That the claimant is not entitled to compensation as the wife 
of the deceased employe, her husband. 

3. Tb&t under the provisions of paragraph 9, Section 307 of the 
Workmen's Compensation Act the sum of JlOO for expenses of the 
last sickness and burial is payable to the personal representatives of 
the deceased employe. 
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AWAED. 
The defeudaut is therefore directed to pay to the personal repre- 
sentatives of the deceased the sum of |100 for reasonable expenses of 
last sickness and burial. 

COSTS. 

No bill of costa has been filed by the defendant and no allowance 
is made to the claimant for costs. 



Thomas v. Aetna Explosives Co. 

(5 Dept. Reports 745.) 

Aaciienlal injur]/ — Connection teith death — T. N. T. poUoning. 

between the alleged accidental injnry and the employe's aabsequenl 
be clearly shown in order to support a claim for compenaation. 



APPEARANCES. 

Claimant's counsel, Roger J. Dever, Willcra-Barre. 
Defendant's counsel, Karl W. Warmcastle, Pittsburgh. 

OPINION BY COMMISSIONER SCOTT— April 10, 1919. 
Hearing de novo. 

A hearing de novo was granted in this case mainly upon the ground 
that the testimony of Dr. W. P. Matthewson had not been taken be- 
fore theKeferee nor had an opportunity been given for cross-exam- 
ination, the Referee having accepted a statement from Dr. Matthew- 
son, who at the time could not be produced, being in the service of 
the United States at Fort Oglethorpe, Qa., wherein he certified hia 
answers to certain interrogatories propounded by the Referee. At 
the time of the first hearing the claimant appeared in person without 
the assistance of counsel. 

At the hearing held March 5, 1919, at Pittsbui^h, Dr. Matthewson 
was produced as a witness, examined by the defendant's counsel, and 
cross-examined by counsel for the claimant. The claimant herself 
was recalled before the Board at Pottsville, January 30, 1919. She 
also produced an additional witness. 

The deceased employe, William E. Thomas, was a coal miner having 
his home at Shamokin, Pa. For some time prior to his employment by 
the defendant company at Oakdale, Pa., he had been working at 
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differcDt employmentB and poBsiblj attracted by the Ugh wages 
offered by the defendant company he entered its employ some time in 
the month of November, 1917, and died on the 12th of December, 1917, 
of pneumonia. The claimant contends that the disease was the 
natural result of exposure to gas fumes in the defendant's plant on 
the 4th of December, 1917 ; that on that date while assisting to repair 
pipes in one of the crystalizlng pans in which T, N. T. was manu- 
factured, acid fumes were stirred up and that by inhaling the fnmea 
at that time bronchitis developed, which upon the 5th day after the 
alleged accideut resulted in pneumonia, the cause of death. The 
Board has read the entire testimony and arrives at the following: 
FINDINGS OP PACT. 

1. That William E. Thomas, husband of the claimant, was employed 
by the defendant company at its plant at Oakdale, Allegheny county, 
Pa,, as a pipe fitter in November and December, 1917 ; that on Decem- 
ber i, 1917 he and his foreman were engaged in removing coils from 
the crystatizing pan in the T. !N. T. building; that some fumes were 
stirred up during the progress of the work from sediment remaining 
in the pans ; that the volume or amount of the fumes was not of 
sufficient iutensity to affect the deceased and other workers more 
than to cause a slight cough. The fumes did not at the time cause 
the men to cease work or to go out for air as frequently was the case 
at other times. That the deceased made no complaint to his fellow- 
workmen of suffering from the effects of the gas or acid fumes ; that 
on December 4, 1917 the condition of the T. N. T. building was good 
with respect to the existence of fumes; that bronchitis is aggravated 

. and accelerated only where there is exposure from an unusual amount 
of acid, as where a fume pipe bursts or an explosion occurs or some 
unusual happening in the process of manufacture. None of which 
conditions were shown to exist. 

2. That the deceased employe upon returning to his boarding-bouse 
the evening of December 4, 1917 did not eat his supper and during 
the night complained to his boarding-house mistress of having in- 
hated acid fumes. That on the following morning he was ill with 
an attack of bronchitis, as appears by the testimony of Dr. F. W. 
Matthewson, a physician provided by the defendant, and that an 
accute attack of lobar pneumonia developed on the fifty day after 
the alleged injury and from which the employe died December 12, 
1917. 

3. That the day before December 4, 1917, the employe had worked 
out in the cold. Also, there was in the same boarding-house a patient 
who had lobar pneumonia at the time the employe was suffering from 
bronchitis, which is an infectious disease and it is possible pneumonia 
was communicated to the deceased employe in this way. 
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i. That in the opinion of the Board tbe claimant has not met the 
burden of proof requisite to establish that the attack of bronchitis 
vas either caused, aggravated or accelerated by exposure to acid 
fumes in the course of his employment and that there is no sufficient 
connection between the alleged exposure to acid fumes in the course 
of his employment and the disease of which he died, shown in the 
testimony, and the employe's death was not the result of an accident 
within the meaning of Bection 301. 

5. The average weekly wages of the decedent were in excess of 
$20 per week. The defendant paid |104 toward the funeral expenses, 
it being stated as the custom of the company to pay about (100 when 
employes died either from injury or disease. 

6. That the claimant, Maggie Thomas, was the lawful wife of 
William E. Thomas and maintained a home for her and the following 
children: Ellsworth, Daniel, George, Robert and Marion, and that 
the claimant and the children named were dependent upon him as 
husband and father at the time of his death. 

CONCLUSIONS OP liSW. 

That both the deceased employe and the defoidant were bound by 
the provisii)ns of the Workmen's Compensation Act of 1916 and in 
accordance with the foregoing findings of fact the Board concludes 
r.s a matter of law that the claimant is not entitled to compensation 
by reason of the death of her husband. Her claim is therefore dis- 
allowed and petition dismissed. 



Di Pazio v. Beechwood Garage. 

Death — Course of employment. 

Where an employe of a garage comiiany went to a bank to secure chauKB needed 
in the business of the compan;, which he hod been accustomed to do, and was kill«d 
while perfonning said missIoQ, held that he was in the course of bis emplofment. 
and that hit widow and a posthumous child were entitled to compeusBtJon. 



APPEARANCES. 

For Claimant, Harry Shapera, Pittsburgh. 
For Defendant, George C. Bradshaw, Pittsburgh. 
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OPINION BY COMMISSIONER LEECH— AprU 10, 1919. 

Hearine de novo at Pittsburgh. 

FINDINGS OF FACT. 

1. That no notice was served by either the employer or employe, 
on the other, rejecting the Worlimen's Compensation Act of 1915. 

2. That the deceased, Angelo DiPazio, was employed by the Beech- 
wood Garage, Inc., as a mechanic and utility man, at an average 
weekly wage of $13.86, payal>le weekly, his duties being to sell, oil, 
care for, wash and deliver cars, and to secure change when needed in 
the business, it being customary to go to the bank on Saturday 
evenings, on account of the fact that the bank was closed on Saturday 
afternoons, to secure the necessary change for Sunday which was a 
busy day in the garage. 

3. That on Saturday evening, June 16, 1917, the said Angelo Di- 
Pazio, whilst in the course of his employment with the defendant 
company, on an errand to secure change for Sunday, was struck anU 
BO badly injured in an automobile accident, that he was taken to a 
hospital on the same evening, and died as a result thereof, June IS, 
1917. 

4. That the said deceased left to survive him his widow, Marie 
BiPazio, aud that since his death, to wit: February 15, 1918, a 
posthumous child, Angeline Dorothy DiPazio, was bom. 

5. That the expenses of the last sickness and bnrial of the deceased 
amounted to $591.11, no part of which has been paid by the defendant 
company. 

CONCLUSIONS OF LAW. 

From the above findings of fact, the Board arrives at the following 
conclusions of law: 

1, That Article III of the Workmen's Compensation Act of 1915 
applies to the contract of employment existing between the deceased 
and the defendant at the time of the accident, to wit: June 16, 1917. 

2. That the claimant's deceased husband, having come to his death 
by reason of injuries sustained in an accident occurring whilst in the 
course of his employment with the defendant company, she is entitled 
to recover compensation as provided for in Section 307 of the Work- 
men's Compensation Act of 1915, aud the further sum of |100 to be 
applied to the expenses incurred in connection 'with the last sickness 
and burial of the deceased. 

(The award follows,) 
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Glarkson v. Schofield & Mason Co. 

Fraetiee and procedure — Treating petition to terminate a» a petition to modify. 

A. petition to tenniaate an award was filed. At the bearing, it sppeariag that it 
waa, In fact, a petition to modify, it was so treated and tbe teitiinony was taken 
with that end in view. 



Appellant represented by L. B. Merrifleld, Philadelphia. 
Appellee represented by Isaac M. Price, Philadelphia. 

OPINION BY COMMISSIONER SCOTT— April 17, 1919. 

The petition in this case is to terminate an agreement or award. 
An inspection of the record by the Board does not disclose any agree- 
ment but does show that a claim petition, No. 6411 was heard by 
Beferee Graham, who, on October 2, 1918, made an award directing 
the defendant to pay the claimant fifty per cent, of ?20 or the sum 
of ?10 per week from the fourteenth day after disability, July 25, 
1918, until September 30, 1918, a period of seven weeks and one and 
a half days or the sum of (72.73. 

At the liearing before the Beferee it was agreed that the petition 
was in fact a petition to modify and was so treated and the testimony 
was taken with that end in view. For authority to treat the petition 
aa a petition to modify vide Waters v. David Lupton Sons' Co., 5 
Dept. Reports 49. 

The Referee has sent out in detail in his findings of fact the nature 
and character of the injuries to the claimant's hand and has concluded 
that these injuries amount to the permanent loss of the use of the 
claimant's left hand, and under the act to the loss of the hand,-within 
the meauing of Section 306-{c), of the statute, notwithstanding his 
consideration of certain requests for findings of fact and conclusions 
of law submitted in writing by the defendant's counsel, which re- 
quests have also been specifically affirmed or denied by the Referee. 

The Board is of opinion from a full consideration of all the testi- 
mony that the findings and conclusions reached by the Referee must 
be affirmed. The modified or amended award made by the Referee 
providing for the loss of the use of the hand, after allowing the de- 
fendant credit for the amount of compensation paid is approved. 
Appeal dismissed. 
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Settlemoyer v. Feniuylvaiua R. B. Co. 

(5 Dept. Beports 816.) 

Dtpendenoif — Right of motAor to olatnt compensation vhen luin-depetident wife 

At the Uine ot the d«ath of the employe his wife was neither living with nor do- 
pendent npou him for support. His mother, however, was dependent, and claimed 
compeniation. Held, that the fact that the wife was living at the time of the em- 
pioye'a death can not under the circamatanceB, deprive the mother of her claim, and 
the disallowance of the Referee wrb reversed. 



Appellant represented by Oregg & Oregg, Qreeneborg. 
Appellee represented by Clarence P. Culin, Philadelphia and J. B. 
Carroll, Pittsburgh. 

OPINION BY MACKEY— Chairman— AprU 17, 1919. 

The claimant, Mary H. Settlemoyer, is asserting her right for com- 
pensation because of the death of Robert K. Settlemoyer, her son, 
who was killed while in the course of his employment for the de- 
fendant. This claim is contested on th« ground that, although the 
mother was dependent upon her son at the time of his death, never- 
theless, it is claimed that her right to compensation is barred because 
of the fact that the deceased left a widow with whom he was not 
living at the time of his death and who was not dependent upon him. 
In other words, were it not for the fact that at the time of the accident 
which caused the death of the deceased workman he had a wife living 
separate and apart from him and not dependent upon him for support, 
the mother would clearly be entitled to an award. The question then 
is does thti law bar the claimant under these circumstances? 

The defendant ui^es that it is our duty to follow the language of 
Section 307, paragraph 7, without reference to any other section of 
the Act and to interpret it literally. This clause reads: "In case 
of death, compensation shall be computed on the following basis and 
distributed to the following persons." "(7) If there be neither 
widow, widower nor children, then to the father and mother, or the 
survivor of them if dependent to any extent upon the employe for 
support at the time of his death, twenty per centum of wages." 

The defendant ui^es that the Board in Zimmerman t;. Susquehanna 
Coal Co., 3 Dept. Reports 3468 has already created a precedent which 
it ought to follow. We are not convinced, however, that our decision 
in that case was well considered and if it was not, it becomes our 
duty to disBegard the same and to clearly indicate the position that 
we feel that we ought to have taken then, and are bound to establlBh 
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now. Section 307 provides for compenBation in the case of deatb, 
rlnsBif^'ing those who are entitled to awards under certain circum- 
stances and further provides a schedule of compensation. It would 
seem, therefore, that the whole section, wit}L all its sab-divisions, 
should be read through in order to determine what was the common 
thought or general understanding of the Legislature at the time of 
their enactment. 

Paragraph 1 provides for compensation for a child or children in 
case no widow nor widower, entitled to compensation, waa left by 
the deceased. These latter words in our opinion ought to be interpol- 
ated in paragraph 7 in order to properly construe the same. That ii 
to say, if there be neither widow, widower, nor children, entitled to 
compensation, then a dependent parent ought to be taken care of. 
Compensation is Intended to, at least partially, supply the means of 
a livelihood to those who had a right to depend upon the wages of the 
deceased workman. The law never intended that a dependent father 
and mother should be jirevented from receiving this assistance upon 
the death of a son, merely because, somewhere there lives a woman 
to whom he had at one time been married but who at the time of his 
death was in no way dependent upon him and was not living with 
him. It would be an absurdity to think that the law was drawn with 
the intentions of depriving dependent parents of compensation under 
such circumstances. Compensation is based upon dependency and 
not relationship. "The fundamental rule in construing statutes is 
to ascertain and give effect to the intention of the l^islature. This 
intention, however, must be the intention as expressed in the statute, 
where the meaning of the language used is plain • • • • but 
where the language of the statute is of doubtful meaning or where 
an adherence to the strict letter would lead to injustice, to absurdity, 
or to contradictory provisions, the duty devolves upon the court of 
ascertaining the true meaning. If the intention of the legislature 
cannot be discovered, it is the duty of the court to give the statute 
a reasonable construction consistent with the general principles of 
law," 36 Cyc. 1106 ; also, Black Creek Improvement Co. v. Common- 
wealth 94 Pa, 450 ; Commonwealth v. Gouger, 21 Pa. Superior Court 
. 217. In Turbett Township v. Port Royal borough 33 Superior Court 
520 — we find a controlling case. This was an action by a poor disfrict 
to recover the expenses of the maintenance of a pauper under the 
Act of June 13, 1836, Section 9, paragraph 5, P. L. 539. It was 
there held that "by any unmarried person, not having a child" is to 
be construed as the similar English statute was construed to the 
effect that if such person has no child that can be a burden to the 
parish in consequence of his acqiiiring a settlement there, he shall 
be considered as not having a child within the meaning of the statute. 
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It was further held that the effects and conseqcences of the proposed 
coustruetiou of a law, as welt as its reason and spirit, will be looked 
into in determining the legislative intent, which is the criterion by 
which all acts must be, construed. Hence, if there is room for con- 
struction, the court wiU prefer that construction which is most con- 
sonant with the purpose for which the Act was passed. See also 
Eshleman'a Appeal 74 Pa. 42, Story's Appeal 83 Pa. 89. ■ 

There is no more familiar rule iu the construction of statutes than 
that a meaning should not be attributed to one which would render 
it absurd if another which is reasonable can be discovered expressed 
within the scope of the language used. Courts may ignore the 
literal sense of words, even where there is no uncertainty of ex- 
pression, in order to clear up obscurities and avoid absurd conse- 
quences, and carry out the idea of the lawmakers, if such idea can be 
reasonably said to be covered by the language used. State v. Chicago 
& N. W. R. 108 N. W. 594; Detroit & M. R. Co. v. Alpena 115 N. W. 
724. 

It is the opinion of the Board that the legislature clearly intended, 
in cases such as this, to provide compensation for dependent parents 
and that it is properly within the functions of the Board to construe 
the language of the Act to give it its meaning. 

We hold that the legislature Intended to have paragraph 7 of 
Section 307 interpreted as though it read "If there be neither widow, 
widower nor children entitled to compensation then to the father 
and mother, etc." 

We, therefore, adopt all the findings of fact of the Referee but 
reverse his second conclusion of law and award to Mary H. Settle- 
moyer, dependent mother of deceased, 20% of J20 or $4 per week for 
a period of 300 weeks from August 24, 1917 together with $100 the 
cost of the last sickness and burial upon which amount a credit of 
f40 is to be allowed, the said amount having been paid by the de- 
fendant. 



Pairman v. Delaware, Lackawanna & Western R. R. Co. 

Vie af memier — I,o»» of—Hand. 

The clflimBiit's indes and middle fingers of the left liaud were permanently in- 
JDred, and rrndpred practically useless. The balance of the band was nonnal. 
Held, that claimant had not lost tbe use of his band. 



Appellant represented by Leon M. Levy, Scranton. 
Appellee represented by D, R. Reese, Scranton. 
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OPIKiION BY COMMISSIONER SCOTT— April 17, 1919. 

The agreement in this case provided for the payment of compen- 
sation at the rate of 19.35 per week for total disability. After the 
payment of $45.40 compensation up to February 17, 1918, the claimant 
returned to work and a final receipt was signed. 

The application which was heard by the Krferee was not to set 
aside the final receipt and reinstate the agreement for total or partial 
disability as would be determined by the condition of the claimant, 
but was an application to have the agreement modified to provide 
for the loss of the use of the hand under Section 306-(c). The testi- 
mony taken by the Referee is conflicting. His findings are, however, 
justified from a cousideration of the testimony. His fifth finding of 
fact is "As the result of the accidental injury sustained on December 
31, 1917, the petitioner has received a permanent injury of the index 
and middle fingers of the left band in that the tendons have been con- 
tracted and free motion of the aforementioned fingers is impaired. 
The little and ring fingers and thumb of said hand are normal," 

This finding properly describes the injury sustained. The defendant 
contends, however, that the Referee's sixth finding of fact is not 
a clear inference to be drawn from the condition of the claimant's 
hand, taken in consideration with the claimant's own testimony and 
that of others, to perform the ordinary work of his occupation. Part 
of the medical testimony and certain other testimony is to the effect 
that at the time of the hearing before the Referee the claimant was 
able to do some work with his left hand; that although his index 
and middle fingers were practically useless, yet it could not be said 
that the balance of the hand was so impaired and interfered with that 
the hand was rendered useless. The Board is not inclined under the 
testimony to disturb the sixth finding by the Referee as follows: "The 
injuries complained of do not constitute the loss of the use of the 
petitioner's hand within the meaning of the Pennsylvania Workmen's 
Compensation Act of 1915." 

The testimony as has been found by the Referee shows a partial 
permanent disability similar to that where two fingers are amputated, 
but we agree with the referee that this is not more than partial dis- 
ability. The fact that there has been a final receipt filed is not con- 
clusive that the partial disability has terminated. 

If loss of earning power can be shown on account of the injury to 
these fingers it is suggested that upon a proper application the final 
receipt can be set aside and compensation for partial disability can 
be provided for, in a supplemental agreement between the parties. 
With these suggestions the findings and conclusions of the Referee 
are affirmed. Appeal dismissed. 
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Evey V. Sheldon Axle & Spring Works. 

Loss of use of memha — Band. 

A mt across the wrist severed certain nerves of tbe band, causing stiCnes* of the 
thamb, index and middle fingers, and loss of sensation on the inside of the ring 
finger. Tbers was no hops of improvement in the member. Held, that daimant 
had lost the nse of the hand. 



APPEARANCES. 

Claimant's counsel, S. S. Herring, WiUcea-Barre. 
Defendant's counsel, John J. Zeigler, Philadelphia. 

OPINION BY COMMISSIONER SCOTT— April 17, 1919. 
EeariiiB de novo at Wilkes-Barre. 

At the time ol the argument on the appeal from the disallowance 
by the Referee a hearing de novo was granted and testimony heard 
forthwith. The Board found the injury sustained constituted the 
loss of the use of the claimants right hand and awarded compensation 
as specified for the loss of a hand in Section 306-(c). 

The defendant's counsel, John J. Zeigler, was not present at the 
hearing de novo which was held at Wilkes-Barre, November 20, 1918. 
Promptly after the disposition of the case by the Board the defend- 
ant's attorney presented his petition requesting that a rehearing be 
granted in order to submit additional testimony. Consent of the 
attorney for the claimant to such rehearing having been filed with 
the Board, the findings of fact, conclusions of law and award were 
set aside and further hearing was granted, in pursuance of which 
order testimony was taken before the Board at Wilkes-Barre, Febru- 
ary 5, 1919. The defendant produced witnesses who had worked with 
the claimant during part of the time after he sustaineithe injury to 
his hand and who say the claimant made use of his right hand to a 
considerable extent in performing his work. The claimant repeated 
his former testimony in substance as to his inability to use to any 
practical effect his right hand and denied that he could or did use 
his hand in the performance of his work at the times testified to 
by the defendant's witnesses. 

Dr. B. J. Higgins, who was called by the claimant, testified he had 
examined the injured hand within a week before the hearing and 
found the injury was over the inner portion of the wrist on the right 
hand, that there was evidence of a cut deep enough to sever the nerves 
of the thumb, the two fingers next to it and of the inner side' of 
the third finger, and that from the condition he discovered by his 
examination he was of opinion the claimant could not have worked 
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with his right hand from December 10, 1917 to J»me 7, 1918, aa con- 
tended by the defendant; that at the time of his examination the 
hand was practically uBelesa, there being no Buf&cient grip therein to 
hold and use a hammer, and that so long a time had expired from 
the accident that there was little or no hope of improvement from 
any operative procedure. 

Dr. D. W. Collins also testified he had examined the hand to ascer- 
tain the extent of effective motion in it, that he found it was practi- 
cally uselees and that thei prognosis wa8 unfavorable. He waa of 
opinion the median nerve had been severed, which nerve controls the 
fingers shown to be affected, that in these fingers there is very limited 
function and improvement from massage doubtful. 

Dr. H. W. Deible also testified on behalf of the claimant that he 
examined his hand in August, 1918, that its present condition is 
about the same as in August la^t, that no operation will improve the 
hand since the median nerve that supplies the fingers injured has 
been destroyed or severed. 

Dr. H. A. Fischer called by the defendant testified that he found 
a somewhat shriveled condition at the base of the thumb, but that 
there is a fair amount of motion in the ring and little finger and 
some flexibility in the thumb and was of opinion that the nerves near 
the base of the thumb were severed by the injury, but he thought the 
tendons were not cut. In his opinion the hand was not useless and 
he suggested that electric massage and treatment would be beneficial ; 
whether the claimant could use a hammer in his work would depend 
on the size of the hammer and the character of the work, and further 
that manual labor would not improve the use of the hand; that 
although the joints are stiff to some extent he was of opinion the 
hand could be used. 

The additional testimony taken in connection with the former testi- 
mony which it was agreed should be considered by the Board has 
not materially changed its view of the case, and with some modifica- 
tions the findings heretofore made are repiiblisbed. 

FINDINGS OF FACT. 
1. The claimant's occupation was that of a traveling salesman, 
selling advertising envelopes, calendars and other items of merchan- 
dise. In his dull season near the holidays he secured employment 
with the defendant at its plant and on November 27, 1917, while 
handling iron or steel bauds used for making automobile brakes, he 
accidently tripped and fell and in attempting to protect himself from 
the fall extended his right hand, thereby striking his wrist across the 
edge of a pile of these bands and causing a serious injury at the base 
of the wrist. 
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2. The injury sustained by the claimant was a clean cat across the 
wrist immediately back of the hand and which left a scar of from 
one to two inches in length. The palmer nerves were cut and severed, 
producing stiffness of the thumb, the index and middle fingers and 
loss of sensation on the inside ol the ring finger of the right hand. 
The condition produced is permanent in character and since the time 
of the accident has been progressive and there is no reasonable hope 
of improvement. The flexion of the thumb is impaired and there is 
imperfect flexion of the index and middle fingers, being caused either 
by injury to the nerves or tendons controlling the motion of these 
fingers or probably to both. 

3. The claimant returned to work for the defendant on December 
10, 1917, and worked thereafter almost eontinuonsly until the third 
of August, 1918, receiving the same or higher wages than at the time 
of the accident. The weight of the evidence is that his right or in- 
jured hand was of little or no aid to him in the performance of his 
work, 

4. The claimant is a right-handed man. 

5. We find that ou account of the injury sustained the claimant 
has lost the use of his right hand as a serviceable instrument in any 
industrial occupation and which loss under the provisions of Section- 
306-(c), is equivalent to the loss of his hand. 

6. The average weekly wages of the claimant at the time of the 
accident were ?13. That neither the claimant nor defendant had 
rejected the provisions of Article III of the Compensation Act. 

7. Medical and surgical services were furnished by the defendant 
for the first fourteen days after the accident. 

8. The claimant has filed his bill of costs February 5, 1919, or 
within three days after fiual hearing as provided by the rule of the 
Board. It does not, however, appear that a copy of the bill was 
served upon the defendant or its counsel. This, however, may have 
been done. 

CONCLUSION OF LAW. 

The nature and effect of the injury sustained entitles the claimant 
to compensation for loss of a hand as specified in Section 306.(c>. 
(The award follows.) 
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Pashley v. Barrett Chemical Works. 

(5 Dept. Reports 819.) 

Dependency — In toco parentis — Children living tcilh and supported btf stranger, 
though father i» Hving. 

At the time of bis death ao emplofe was supportiog the wife and minor cbildreu 
of another man. Thoy were members of deceased's household, and the hnsband and 
father contributed notliing toward their support. Held, tliat tile deceased stood in 
loco parentis to the children and they were awarded compensation. 



Claimant represented by Isaac M, Price, Plilladelpbia. 
Defendant represented by W. F. Marshall, Philadelphia. 



OPINION BY COMMISSIONER SCOTT— April 17, 1919. 

It is agreed that Elwood G. Morris, Jr., while in* the employ of the 
defendant company at Franiiford, Philadelphia, on September 17, 
1918, as a night watchman, met with an accident whereby his death 
wag caused from suffocation and burns; that the expenses of the last 
sickness and hnrial were in excess of $100 and were paid by the em- 
ployer; that his weekly wages at the time of the accident were ?39. 
It also appears that William H. Pashley, Sr., the father of the claim- 
ants, his minor children, was at the time of the accident living 
separate and apart from his wife, Rose Pashley, and was not sup- 
porting his wife or children, although he had expressed a willingness 
to pay $6 a weelt for the support of his two minor children, but that 
the mother released him from this proposed payment in lieu of 
his paying to her the sum of $75 to institute divorce proceedings which 
are now pending. 

It is also agreed that at the time of the accident to Elwood Morris, 
Rose Pashley and the two minor children, claimants, were living 
with and supported by him as part of his household and were de- 
pendent upon him for their support. We therefore iind as a fart that 
Elwood Morris, the deceased employe, at the time of his death stood 
in loco parentis to the two minor children, claimants, and that they 
were members of his household and under the provisions of para- 
graph 9, Section 307, conclude that the said minor children are en- 
titled to compensation. 

We do not think that any arrangement between the parents in any 
way affects the right of the claimants, who admittedly were supported 
by the deceased employe in his hous^old, and that their status as 
dependents is fixed, regardless of their father's legal liability to sup- 
port them, dependency in each case b^ng a question of fact. waoIp 
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The further question submitted to the Board in the atatement of 
agreed facts as to whether the defendants would be liable to pay 
further compensation to the minor children for the death of their 
legal father if he should die from injuries received in the courae of 
his employment, does not appear to be material, as there is nothing 
in the statement of facts to show that the father himself is working 
for the defendant, and the Board does not have the question before it 
and cannot decide a question based upon a mere speculative or as- 
sumed state of facta. 

The defendants are directed to enter into a compensation agreement 
under the terms of the Act providing for the payment of compensation 
to William H. Pashley, Jr. and Florence R. Pashley, or their l^ally 
appointed guardian. 



Maffei v. Allegheny River Mining Co. 

(5 Dept. Reports 821.) 

Beeiew of agreement— Allegation of deception. 

A defendant filed a petition to review a ivunpensation agreement on the gronod 
tbat its physician had been deceived by tlie c-laimant with reference to the history 
of the cQBo. Held, that a full investigation having been made by the defendant be- 
fore the agreement waa entered into, the petition to review was refused. 

Medical examination — When it will he ordered. 

A medical eiamination will be ordered only if the fact wliich will or may he die- 
covered is one which is material to the rights or obligations of the petitioner. 



Claimant represented by Chas. J. Margiotti, Punxsutawney. 
Defendant represented by Edward E, Tait, Pittsburgh. 

OPINION BY COMMISSIONER LEECH— April 17, 1919. 

The petitioner, the Allegheny River Mining Co., aslt us to review 
and set aside a compensation agreement executed between it and 
Peter Maffei, and approved by the Board. It alleges that the agree- 
ment was executed under the mistaken belief that Maffei's incapacity 
was due to an accident which it is admitted he sustained in the 
course of his employment with it and that it has since been discovered 
that his incapacity is the result of a disease due to a nervous dis- 
order and has no relation to the accident. 

fhe accident occurred June 29, 1917, and the agreement which 
recited that MaHei's incapacity began on October 3, 1917, was exe- 
cuted on February 18, 1918. Maffei was examined by the petitioner's 
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phyeician, Dr. Lee Z. Hayes, witliitt two veeka after the accident and 
five or six times thereafter and it was upon Ms reports that the 
agreement was executed. 

The petitioner asks the Board to review and set aside a compen- 
sation agreement executed more than nine months after the accident 
and over four months after the beginning of Meffei's incapacity and 
after an extended investigation by the petitioner's own physician and 
in reliance upon tiis reports. 

The only competent evidence which it has produced' is the testi- 
mony of Dr. Hayes, the same physician on the strength of whose 
reports the agreement was executed, which is to the effect that he 
has changed his opinion and now believes that the incapacity is not 
due to the accident but to a disease itself caused by some nervous 
disorder. Were this a mere change in his medical opinion, Bibb v. 
George A. Foreman, 3 Dept. Reports 2743, 2 W. C. Board Dec. 338, 
would be decisive against the petitioner. But in the present case Dr. 
Hayes states that his change of opinion is solely and entirely due 
to the fact that, since making his reports, he has discovered that 
history given by Maffei, upon which he relied in making his reports, 
was not correct. We are therefore asked to set aside a compensation 
agreement executed by the petitioner after what it then regarded 
as a satisfactory investigation by its own physician, on the ground 
that the agent whom it employed to investigate the facts bad chosen 
to accept as true the story of Maffei, rather than go to the trouble of 
finding out for himself, what the petitioner now allies to be the true 
facts. 

As stated by Chairman Maokey in Bibb v. Foreman, supra, the 
Board regards it as against public policy to disturb the confidence 
of the public in the finality of an agreement approved by it by setting 
such an agreement aside, unless the evidence not only proves that 
the agreement was based on a mistake of fact but also that great 
injustice will be done if the agreement be allowed to stand. 

A compensation agreement is an agreement between parties, in 
theory of law at least, adverse to one another and is intended to 
settle and make final their respective rights and obligations. 

The practically unanimous course of judicial opinion in those cases 
in which courts in the exercise of their equity powers have been asked 
to cancel or set aside agreements other than compensation agree- 
ments on the ground of mistake of fact is to the effect that a party 
who executes an agreement with another intended as a final settle- 
ment of their respective rights and obligations, may not set up as 
a ground for the cancellation of such an agreement the fact that he 
accepted as true a statement erroneously made by the adverse party, 
if instead of relying upon such statement, he makes an investigation 
of his own either in person or by an employe or agent. In such case 
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the very makiDg of an investigatioii shows that be does not rely on 
his adversary's statements but upon bis own judgment and be may 
not thereafter allege as a ground for relief from his agreement, the 
fact that he or his employe or agent has made an incomplete or un- 
satisfactory investigation. We are, therefore, of the opinion that 
the evidence of the [ietitioner shows no right on his part to the 
exercises of the powers conferred on us by Section four hundred and 
twenty-three of the Workmen's Compensation Act of 1915. The 
petition is accordingly refused and the compensation agreement be- 
tween the petitioner and Peter Maffei ratified. 

It follows that the ancillary petition asking us to order Maffei 
to submit to medical examinations to ascertain the cause of his in- 
capacity must also be refused. Such an examination will only be 
ordered if the fact which it is alleged will, or may, be discovered 
thereby, is one which is material to the rights or obligations of the 
petitioner and as the actual cause of Maffei's incapacity is made 
immaterial by the agreement which we have just ratified, the ex- 
amination asked for would be of no value to the petitioner even if 
it should result as the petitioner alleges that it expects. 



Bohn V. Aetna Chemical Co. 
(5 Dept. Reports 753.) 

Dependency — Parent upon child. 

Parents wlio depend to soino cxtunt upon (lie earnings of a ilceiiused child to sup- 
port him as a member of the family and to afford bim an education, but who have 
an income ample for their own support, am not "'dependent," as contemplated by the 
provisions of the Workmen's Compensation Act of 1915. 



Defendant represented by Karl W. Warmcastle, Pittsburgh. 
Claimant not represented by counsel. 



OPINION BY COMMISSIONER SCOTT— April 17, 1919. 

On January 13, 1919, the Board made an order awarding compen- 
sation to the claimants as dependent parents. - Upon due considera- 
tion the Board on January 15, 1919, set aside the above ordfer and 
granted a hearing on behalf of the defendant whose request for a 
bearing by mistake in the first instance was not inserted in tbe peti- 
tion for determination of compensation. After hearing and upon 
a more careful examination of tbe statement of agreed facts, the 



Board is now of opinion that the order originally made by the Board 
was not well considered and did not fully state the agreed facts 
submitted. 

Earl V. Bohn waa employed as a T. N. T. helper in the plant of 
the defendant at Oakdale, Pa., and on Saturday, May 18, 1918, by 
reason of an explosion sustained such Injuries that be afterwards 
died. Just before he entered the employment of the defendant he 
had been attending Franklin & Marshall College as a student for 
two terms. On his vacations and upon Saturday afternoons and 
evenings and holidays he had been employed in different capacities 
and had earned about two dollars per week. The money he earned 
he gave to bis mother at the end of each week and she deposited the 
same in a bank to bis credit. He sustained his fatal injury before he 
had received any wages from the defendant. The money which the 
mother bad deposited in the bank was used in aiding to pay for his 
maintenance, clothing and tuition and this aid was relied upon by 
the claimants for the purposes named. 

From the agreed facts it further appears that the father, Otto 
Bohn, was a traveling salesman and at the time of the death of his 
son was earning ^0 per week and was also the owner of a property 
in the city of Lancaster valued at f3200 with a mortgage against 
the property of }1500. 

Section 307, paragraph 7, provided: "If there be neither widow, 
widower nor children, then to the father and mother, or the survivor 
of them, if dependent to any extent upon the employe for support at 
the time of his death, twenty per centum of wages." 

Although it may be true that the claimants relied to some extent 
upon the wages earned by their deceased son to assist them in sup- 
porting and maintaining him as a member of the family and afford- 
ing him an education, nevertheless, under the plain statement of 
the law above and in line with numerous decisions of this Board, 
we cannot hold that the father and mother were to any extent de- 
pendent for their personal support upon the earnings of their de- 
ceased son at the time of his death. 

The order of January 13, 1919, is set aside and the petition for the 
award of compensation is dismissed. 
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Searfosa v. Central K. R. of New Jersey. 

(5 Dept. BeportB 813.) 

Interstate commerce — When employe it engaged in. 

An employe was engaged in helping to shift a car in transit from one state tu a 
point in another state, when he was lulled. Held, that be was engaged in intcrstats 
« when killed and the claim for compensation was disallowed. 



Appellant represented by Knapp, O'MaUey, Hill & HarriB, Scranton. 
Appellee repreeeuted b; (VBrieD & Kelley, Scrantou. 

OPINION BY MACKEY— Chairman— April 17, 1919. 

Hearing de novo at Scranton. 

FINDINGS OF FACT. 

1. John E. SearfoBS, the husband of the claimant died on May 14, 
1918, aa the result of ah accident suffered in the course of hia employ- 
ment for the Central B. E. Co. of New Jersey at Scranton, Pa. 

2. Both the deceased and the employer at the time of the accident 
had accepted Article III of the Pennsylvania "Workmen's Compen- 
sation Act of 1915. 

3. The claimant, Buth a Searfoas, is a dependent widow, being the 
wife of the said John A. Searfosa, deceased, living with him and 
being supported by him at the time of his death. He left four de- 
pendent children. 

The weekly wage of the said John A. Searfoss at the time of the 
accident was in excess of f20 per week while the expense of the last 
illness and funeral have not been paid by the defendant. 

4. A hearing de novo was granted by the Board in order to con- 
sider whether or not under the facts surrounding the death of the 
employe he was engaged in inter-state commerce. 

5. At the hearing de novo the defendant presented an application 
before the Board to have the Central R. K. of New Jersey stricken 
from the record as the defendant and the United States B. B. Ad- 
ministration, Director General of B. R., Central R. R. of New Jersey 
substituted. This motion was denied and an exception granted. 

6. The defendant maintains railroad yards at or near Scranton, 
Pa., for the purposei of receiving shipments of freight from points 
without and within the State of Pennsylvania and for the further pur- 
pose of transferring freight thus received to other railroads, said 
freight to be shipped to its ultimate destination. The deceased was 
a member of a shifting crew, whose duties were to move both inter- 
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state and intrastate shipmenta from one part of the yard to another 
as directed by the proper officials of the railroad company having the 
work in charge. 

The testimony which had been taken before the Keferee upon which 
he had granted compensation was, by agreement, adopted as though 
taken before the Board, with the privilege granted to either side to 
add thereto as either might desire. We find that the Referee heard 
but one witness as to the nature of the deceased's empjoyment. The 
witnearf was E. W. Earley, a machinist, who was an eye witness of 
the accident. He was not an employe of the defendant, but riewed the 
accident from a bridge over the -railroad. This witness had no in- 
formation as to the nature of the deceased's employment. At the 
hearing de novo the defendant presented the conductor of the train 
and a brakeman who was with the deceased at the time of the accident 
together with a station agent who had knowledge of the movement 
of a car from which the deceased fell. The claimant in her claim 
petition averred that the deceased fell from a moving car while in 
the performance of his duties. 

8. From all the testimony in the case, we find that the shipping 
crew, of which the deceased was a member at this time was engaged 
in switching an inter-state shipment. Among the cars that were 
being shifted was a gondola car loaded with sand consigned from 
Jersey City in the State of New Jereey to a consignee in Sherbrook, 
Canada. The way bill was an interline way bill issued by the defend- 
ant at Jersey City. It proceeded in the course of its journey over the 
lines of the defendant from Jersey City to Scranton, Pa. At the 
latter point it was to proceed over the Ontario & Western K, R. to 
a point in New York State and thence by other routes to its ultimate 
destination in Canada. 

9. It was from this car, while it was in motion that the deceased 
fell. The evidence and uncontradicted statements in the claimant's 
claim petition establish the fact, and the Board so finds, that, while 
standing upon this moving car, the deceased was in the course of his 
occupation, for the defendant, and was assisting in Its movements. 

CONCLUSIONS OF lAW. 

Under the foregoing facts, the deceased at the time of his accident, 
which caused his death, was engaged in interstate commerce, there- 
fore, the Workmen's Compensation Board of Pennsylvania has no 
jarisdiction in this case. 

DISALLOWANCE. 

Compensation in the foregoing case is disallowed because of lack 
of jurisdiction in the Workmen's Compensation Board of Pennsyl- 
vania. 
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Adams v. Koxford Knitting Co. 

DUabiliiy — When earnings are not affected thereby — Nominal lialUitti. 

If there is disabilitj, but the eamiuga of the claimant are not affected therebj, a 
nominal award by the Referee, with a suspension of compensation payments, will be 
affirmed. 



Appellant represented by Wilbur F. Whittle, Philadelphia. 
Appelle represented by Evans, Foreter & Wemick, Philadelphia. 

OPINTONBY COMMISSIONER SCOTT— April 17, 1919. 

This case presents unusual features which are (dearly and well 
set forth in the Referee's discussion of the testimony and in his find- 
ings of fact. 

The legal conclusion drawn from the facts found that the claimant 
sustained personal injury by accident in the course of her employ- 
ment as is contemplated by the Workmen's Compensation Act of 
1915, is in accordance with the ruling of the Supreme Court in Mc- 
Cauley v. Imperial Woolen Mills Co., 261 Pa, 312, and Lane v. Horn 
& Hardart, 261 Pa. 329. Since there is in fact a present disability, 
but which is not now reflected in the earnings of the claimant, the 
■ declaration by the Referee of a nominal award and suspension of any 
compensation payments is warranted by the practice adopted by 
the Board in Clouser v. State Fund, 2 Dept. Reports 2784, and Thur 
V. Irish 4 Dept. Reports 836. 

The ground of appeal that there is no evidence that there was any 
violence to the physical structure of the body or accident is not 
sustained. 

Appeal dismissed. 



Sweeney v. Jos. Soisson Fire Brick Co. 

Operation- — When enipIo]/er is liable. 

An employer is liablie for a surgical operation and the medical services of a doctor 
chosen by the injured man, with the full knowledge and consent of the employer. 



Claimant not represented. 

Defendant represented by Frank P. Martin, Pittsburgh. 

ORDER BY MACKEY— Chairman— April 17, 1919. 

NOW, April 10, 1919, the Board finds as a fact that when Leo J. 

Sweeney was injured the first physician who attended him was T, W. 

Blair, by whom he was turned over to the Latrobe hospital, and at 
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the Latrobe hospital the employer conceded to the employe the right 
to select his own physician, and in consequence of the right thus 
given, the injured man chose Dr. T. W. Moran, of Latrobe, Pa., and 
with the full knowledge and consent of the employer the patient 
remained under the charge and care of the said Dr. Moran, who 
performed a major operation, consisting of draining the cavity caused 
by the accident, the said cavity being in the anterior of the upper 
1^, and placing muscles in position and sewing them up. After the 
medical testimony heard in this case the Board finds that this was 
a major surgical operation for which the defendant was liable to 
the extent of |75, but 3125 having been paid by the employer, a 
balance of |50 is due from the employer for medical services, out of 
which the bill of Dr. Moran, amounting to $31 is to be paid. 



Gamble v. BergdoII Brewing Co. 

Ooume of eta ployment—Board iciU confHder 

Where claimant euiitenda he was doing work other than that he was asually e 
gaged in by direction of liofendant, which is denied by defendant, the Board will oo: 
sider the circumBtanets iu connection with tlic matter in deciding whether claima] 
was in the course ot bis employment at tlie time tliu accident occurred. 



APPEARANCES. 

For claimant, WiUiam Linton, Philadelphia. 
For defendant, E. B. Brandriff, Philadelphia. 



OPINION BY COMMISSIONER SCOTT— April 25, 1919. 

Hearing de twvo at Philadelphia. 

This appeal was submitted on briefs February 26, 1919, and after - 
due consideration a hearing de novo was granted March 12, 1919, 
which hearing was fixed for April 3, 1919. 

When this case was called for hearing before the Board the counsel 
for claimant and defendant submitted it upon the record and testi- 
mony before the Referee, no further testimony being offered before 
the Board. - 

FINDINGS OP FACT. 

1. William Gamble, deceased husband of the claimant, entered the 
employ of the defendant the 16th of September, 1918, and worked 
more or less regularly at the defendant's brewery in Philadelphia 
until October 30, 1918. He was what was called a laborer about the 
brewery. H)*^lc 
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2. The average weekly wages of the said William Gamble in his 
employment with the defendant were iu excess of ?20 per week, pay- 
able weekly. 

3. Neither the claimant's deceased husband nor the def^dant com- 
pany had waived the operation of the Workmen's Compensation Act 
of 1915. 

i. That on account of an epidemic of influenza in the city of Plula- 
delphia for some time prior to October 30, 1918, no deliveries by 
wagon had been made to saloons or other customers of the defendant 
company, but on that date health conditions had so improved that 
the defendant arranged to send out its drivers to make deliveries 
and to take orders for future delivery. One of the drivers, John 
Mahoney, made a request of Harry I. Schaffer, the yard boss, who 
had charge of the drivers and the laborers, for a helper the evening 
before October 30 and was told by the yard boss that there was no 
one around, but that he would see in the morning. The yard boss 
states that the request for a helper was renewed by Maboney the 
following morning and that he told him to lighten his load and he 
would endeavor to secure a helper for the afternoon. When Mahoney 
started to make deliveries the morning of October 30, the claimant's 
husband was on the truck and stated that he had been sent by the 
yard boas, Harry I. Schaffer, to help. The driver accepted him and 
they started to make deliveries. During the. trip the driver left the 
truck to go into a saloon and while he was absent the claimant's 
husband in attempting to get off the truck fell to the street and 
injured himself so that it was necessary to remove him to a hospital 
where be died November 12 as a result of the injuries sustained from 
the fall. 

5. Immediately before the claimant's husband sustained his injury 
he was upon the delivery truck of the defendant iu the capacity of 
a helper to the driver of the truck. True, the yard boss of the de- 
fendant denies that the claimant's husband was requested by him- 
self or any one for him to act as helper, yet the circumstances of 
the request for a helper by the driver and the various statements 
made by the witnesses relative to the situation the day before and the 
day of the accident, with the necessity for the help of any one who 
could be procured, and the statement of the deceased employe that 
he was on the truck in pursuance of direction given him by the yard 
boss to act as helper, leads the Board to conclude as a fact that at 
the time of the accident) to the claimant's husband he was in the 
course of his employment with the defendant. 

6. That the expenses of the last sickness and burial were in excess 
of $100 no part of which has been paid. 

7. That at the time of the death of the employe he left to survive 
him his widow, the claimant, Kate Gamble, and one daughter Ctertmde 
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Gamble, bom February 18, 1904, both o( whom were residing with him 
at the time of his death and were then dependent upon him for sup- 
port. 

CONCLUSIONS OF lAW. 

In accordance with the above findings of fact, the claimant is 
entitled to compensation under Section 307 of the act. 



There is awarded to the claimant, Kate Gamble, widow, 45% of |20 
or the sum of |9 weekly compensation, payable weekly, banning 
November 26, 1918, or the fourteenth day after the death of her. 
husband, to continue for a period of 300 weeks, if she so long lives 
and remains unmarried. 

There Is also awarded to Kate Gamble the sum of $100 expenses 
of last sickness and burial. 



Fazio V. McKnight. 

(5 Dept. Reports 839.) 

Contract of emplojimenl, absenoe o/— FoI«n(eer — Injury upon premises of employar. 

The preponderance of evidence Indicated that while the claimant was on tho 
premiaea of the defendant and engaged in work at the time of hia injury, he was h 
mere volunteer, and, in the abaence of any contract of employment, compenaatioii 
must be refused. 

APPEARANCES. 

Claimant's counsel, R. B. Averback, Pittsburgh. 
Defendant's counsel, Howard Neely, Pittsburgh. 

OPINION BY COMMISSIONER LEECH— April 25, 1919. 

Ueaiing de novo held at Compensation Headquarters, Pittsburgh, April 11, 1010. 

At the hearing de fiovo it was agreed by the parties that the claim 
petition and testimony before the Referee should be considered by the 
Board as if presented to the Board and additional testimony was 
also taken by the Board. 

In granting the hearing the thought of the Board was that the find- 
ings of the Referee had not been sufficiently full to raise the legal 
question as to whether the claimant was a casual employe not en- 
gaged in the regular course of the business of the defendant. Prom a 
consideration of the claim petition and the entire testimony, the 
Board makes the foUowing: 

:b,GoO»:^Ic 



FINDINGS OF FACT. 

1. The defendant, Alexander McKnight, was engaged in the busi- 
ness of landscape gardener in a rather small way. His work was not 
continuous through the entire year, but depended somewhat upon the 
seasons. From time to time during the spring and summer mouths 
he employed, as the ueeds of his work required, laborers to perform 
the heavier part of fais work. The claimant, Peter Fazio, was em- 
ployed by him in the month of May, as well as at other times. 

2. The rate of wages paid to the claimant was $3.50 per day, pay- 
ments having been made evei'y two weeks. 

3. Neither the claimant nor defendant had rejected the provisions 
of the Workmen's Compensation Act of 1915. 

4. On May 15, 1918, a piece of stone which he was breaking up in 
the back yard of the defendant, struck him in the eye puncturing the 
cornea, iris and lens of the right eye, which resulted in the loss of 
this eye. 

5. There is direct conflict in the testimony as to whether the claim- 
iiut was hired by the defendant to work for him on the day he sus- 
tained the injury. It appears that the claimant was hired from time 
to time to perform services for the defendant in his regular busine^ 
of landscape gardening; that the last time he was so employed was 
May 10, 1918. The work performed was at different places wherever 
the defendant had contracts and there is some evidence that he had 
a place in the back of his lot where tools were kept and possibly some 
work done in the line of his business. The weight of the testimony 
as to any employment of the claimant or direction by the d^endant 
or any one for him that the claimant should go to work on the morn- 
ing of the 15th of May, the day of the accident, as alleged by the 
claimant, is against the contention of the claimant and the Board 
finds as a fact that there was no contract of hiring subsisting between 
the claimant and the defendant at the time he sustained the injury, 
although he was at this time upon the premises of the defendant aud 
engaged in breaking stone, the purpose for which the stone was being 
broken, whether intended for use in the regular business of the em- 
ployer or for his personal use about his lot, does not appear. 

tt. That at the time of the accident the claimant was not in the 
employ of the defendant, but was acting as a volunteer and that no 
emergency in the defendant's business invited or justified any work 
the claimant may have been doing at the time. 

CONCLUSIONS OF LAW. 

Under the above findings of fact the Board finds as a conclusion of 
Jaw that the claimant is not entitled to compensation and the claim 
petition is dismissed. 

Di3tizeObvGoO»:^Ic 
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Johnston v. Pittsburg Plate Glass Co. 

(5 Dept Reports 844.) 

Employe — Independent contractor — Affirming oicord. 
Where the evidence ia conflicting as to whetlier a claimant was an employe or au 
independent contractor, it is presamed that the Referoe has carefully weighed tlif 
testimony, and, if suliported by the tcBCimooy, hia award will be affirmed. 

Fraolioe and procedure — Partial disability — Award of referee. 

When the Referee finds that total disability has passed to partial disability, it is 

bis duty to simply state that partial diaability exists, and, if no wage basis exists 

upon which compensation can be based, to so state, without directing a snspenaio,! 

of compensation payments. 

Appellant represented by Leroj H. McBumey, Pittsburgh. 
Appellee represented by 8. M. Hazlett, Pittsburgh. 

OPINION BY COMMISSIONER SCOTT— April 25, 1919. 

The defendant contends that no award sbould have been made in 
this case because the claimant, S. H. Johnston, was not an employe 
of the defendant company within the meaning of the Compensation 
Act of ldl5; that he was an independent contractor of the firm of 
S. K. Johnston & Sons. The direct testimony of the claimant and of 
S. E. Johnston is that the contracting firm of S. K Johnston & Sons 
did not exist prior to January 1, 1919. The claimant also states that 
the contract of hiring was made personally by him with W. E. Barnes, 
superintendent of the defendant's plant No. 1, to oversee the placing 
of certain trusses; that he was to be paid $1 an hour on the basis of 
ten hours a day and that his relation with the Pittsburgh Plate Glass 
Co. was that of employe. 

The defendant points out that the trusses came from the shop or 
place of business known as S. K. Johnston & Sons, also that a bill 
was rendered by S. K. Johnston & Sons covering the time which S, H. 
Johnston alleges be worked as an individual employe from October 
& to 11, 1918, and that after the injury to the claimant the work of 
putting up the trusses was completed by 8. K. Johnston and men he 
brought upon the job, and that payment for the work so done was 
made by the defendant to S. K. Johnston & Sons upon biUs rendered, 
and contends that these facts in the evidence contradict the state- 
ments of the claimant and 8. K. Johnston that the claimant was not 
at the time he sustained the injury a member of the firm of S. K. 
Johnston & Sons, alleged independent contractors. 

It is explained on the part of the claimant that his time was in- 
cluded in a statement rendered by S. K. Johnston & Sons at the re- 
quest of W. E. Barnes, the defendant's superintendent, and that his 
wages so included were received by the claimant individually and 
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did not go into any partnerstiip fund, also tliat Uie public recognitiou 
of S. K. Johnston & Sons as a partnersliip prior to January 1, 19iJ), 
may have resnlted from talk between the Johnstons about forming a 
partnership. ^ 

All these items of testimony bearing on the question of fact as ^o 
whether at the time of the injury the claimant was a member of a 
partnership engaged to perform independent contracts of service as 
appears beyond question to have been the case after January 1, 1919, 
were presumably considered by the Referee. He has found against 
the contention of the defendant. We cannot say from a review of the 
testimony that his finding in this regard is in error and therefore 
affirm it. 

The claimant suffered serious injuries and the Referee has foun'l 
that total disability resulted to December 23, 1918, and that the claim- 
ant was partially disabled at the time of the hearing. We are of 
opinion the testimony also justifies such finding. The conclusion of 
law that the claimant is entitled to compensation for total disability 
until December 23, 1918, is a proper application of the terms of the 
act to the facts I'ound, and the award in this respect made in accord- 
ance therewith is justified. The further statement by the Referee 
that compensation payments are suspended until the claimant securer 
employment for which if he still has a loss in his earning capacity by 
reason of his injuries, the amount of his compensation can be fixed by 
agreement or petition to the Workmen's Compensation Board would 
seem to be unnecessary. 

In Clouaer v. State Fund, W. C. Board Dec, Vol. 1, page 278, the 
practice of making suspensaiy award based on nominal liability was 
indicated in petitions to modify or terminate awards or agreements 
when the injury sustained was permanent in character, this to protect 
the rights of the claimant where an absolute termination of the award 
or agreement had been asked. However, in claims where an award is 
made in the first instance we think it ia unnecessaiy for the Referee 
in cases where the iotal disability has passed to partial disability to 
include in his award a suspeneion of compensation payments for the 
reason that he has no data from which to determine the earning ca- 
pacity of the claimant, but that it is sufficient to simply state that 
after the termination of total disability he finds a partial disability, 
compensation for which he is not able to determine on account of the 
absence of a wage basis. The defendant will then be in position to fix 
compensation for the partial disability by a supplemental agreement ' 
to the award, or if he thinks all disability has ceased he has the righc 
to file a petition under Section 426 to terminate future compensation 
payments. 

With the above suggestions as to the form of the award, appeal 
diBmissed. 
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Davis V. Peimsylvania E. R. Co. 
(SDept. Reports 843.) 

Loss of use of memher — Bye — Corrected vision. 

By the use of a lens an injured eye eould be eorrCcted to twenty- thirty losa of 

vision. The injured and uninjured eye could not, however, be used together, an<l 

while the employe eould work with- the injured eye alone in ease the other should be 

destroyed, the Board refused to review the agreement for the loss of the use of 

Claimant not repreaented by counsel. 

Defendant represented by Clarence P. Culin, Philadelphia. 

OPINION BY COMMISSIONER SCOTT— AprU 25, 1919. 

The compensation agreement in this case was entered into August 
5, 1918. It sets forth that the claimant while engaged in repairing 
air piston, using hammer and set, a piece of steel dew from piston 
and became imbedded in the claimant's left eye. 

The testimony upon the review shows that a piece of steel pene- 
trated the eye at a point a little below the center of the cornea and 
that from this injury a cataract formed, which has been operated 
upon and the lens of the eye removed. The back part of the eye seems 
to be in a normal condition. Before the operation the cataract de- 
stroyed the vision of this eye. Since the removal of the cataract 
without the use of a correcting lens, no particular vision exists. 

It is contended by the defendant that a glass can be secured by the 
claimant so as to correct the vision of the injured eye to twenty-thirty 
which the oculists state means that with this eye the claimant can see 
objects at twenty feet distant, which with a normal eye could be seen 
at thirty feet, and that with this correction made, claimant could do 
any kind of work with the injured eye if the other eye were lost or 
destroyed. It Is admitted by the oculist called by the defendant that 
the claimant would have difficulty in using bis two eyes together if 
he uses a correcting lens for the injured eye, as the result is to pro- 
duce double vision which for practical purposes renders both the in- 
jured and the uninjured eye of little use. 

It is not clear that this difficulty can be overcome by practice. The 
oculists differ as to whether it can be overcome within any reasonable 
period of time. We think the testimony clearly shows that the pres- 
ent use of a correcting lens is impractical and that there is not suffi- 
cient assurance that use of a correcting lens will bring about such au 
adjustment in the sight of both eyes as will be useful to the claimant. 
The mere chance that the loss of the good eye would enable the claim- 
ant to have working vision in the injured eye by use of a correcting 
lens is not sufficient in the judgment of the Board to set aside the 
agreement heretofore entered into by the parties and approved by the 
Board. Petition therefore dismissed. 
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Sasek v. Eoyal Order of Lions. 
(5 Dept. Reports 841.) 

Course of emploj/ment^-When employe is engo-ged in. 

The steward o( a club, while preparing to close the premises for the night, handed 
a revolver which be had in bis possesaion, to a friend, who aeeidentally discharged 
it, killing the steward. Held, that the steward had not taken himself out of the 
course of his employment in handing the revolver to his friend, and tbe award of the 
Referee was affirmed. 



Appellant represented by Acheson & Crumrine, WashiDgton. 
Appellee represented by A. L. Zeman, Canonsburg. 



OPINION BY COMMISSIONER SCOTT— April 25, 1919. 

The defendant'B appeal raises the contention that the deceased em- 
ploye by the act of handing his revolver during his working hours to a 
member of the defendant club to allow him to look at it, thereby took 
himself out of the course of his employment and absolved the defend- 
ant from liability for payment of compensation for the death of the 
claimant's husband, caused by dischatge of the revolver in the hands 
of the third person. Under the circumstances of the accident to so 
hold is in the opinion of the Board a too narrow interpretation of 
the Compensation Act of 1915. 

The deceased employe as steward of the defendant association or 
club had chaise of the closing up of the club at night. This also im- 
posed upon him the care of the moneys taken in by him from sale of 
beer and other articles to the club members. His home was at some 
distance from the club and although there is some testimor^ tending 
to show that there was a ruling of the club members from time to time 
that fire arms were not allowed in the club, we think- the possession 
of a revolver by the steward as an evident protection to him in going 
to and from the club to his home and in having the same in the club 
during the performance of his duties there was reasonable and not in 
violation of any general rule that may have been imposed upon the 
members of the club to the contrary ; besides the actual existence and 
enforcement of any such rule is not clearly established by the testi- 
mony. 

There was certainly nothing wrong on the night of the accident in 
the mere act of the employe taking his revolver from his pocket, lay- 
ing it on the table or bar or in passing it to one of the company pres- 
ent to satisfy his curiosity aroused by the character of the gun. This 
was but a momentary incident in the course of preparing to close the 
club house. Some of the other members in order to help him get away 
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promptly had secured the windows. He at the same time was en- 
gaged in placing the money in a sack and doing other acts toward 
the closing of the house. The discharge of the revolver in the hands 
of Davis, one of the company, with fatal results to the employe, waa 
clearly an accident and the deceased employe was hit while in the act 
of moving toward the ice box where beer was kept, evidently for the 
purpose of closing it. 

We take it that in the deceased's acts connected with the incident of 
bis exhibition of the pistol, the conversation about it between him and 
the others and the banding of it to the witness, Davis, — when viewed 
in relation to what he waa doing in the line of liis employment — thei'e 
was no such departure from his duties as to place him outside of the 
Bcope of his employment. He was ou the premises of the employer 
and in the midst of closing up the club for the night and incidentally 
without any purpose to neglect or desert his employment, as it seems 
to us, the regrettable accident happened and caused his death. 



Hart V. State Workmen's Insurance Fund. 

Accident — Pte-exiating disease, acceleration or aggravation of. 

If a disease from which an employe ia suffering ia aggravated or acceleral 
unosiial strain or eiertion, whereby his death is occasioned soooer thao it < 
would have been, compensatioD should be awarded. 



APPEARANCES. 

For appellant, Chas. F. Bidelspacher, Williamsport. 
For appellee, Eoger J. Dever, WUkes-Barre. 

HeariDg de novo held at WilliHmaport, before the Workmeu's Compensation Board. 

OPINION BY COMMISSIONER LEECH— May 5, 1919. 

FINDINGS OF FACT. 

1. That neither the deceased employe, nor his employer, had 
served notice on the other of rejection of the provisions of Article 
III of the Workmen's Compensation Act of 1915. 

2. That George Hart, the deceased, husband of the claimant, had 
for many years prior to his death been regularly employed by the 
defendant company, and that on March 2, 1918, whilst engaged in the 
course of bis employment, he suffered an attack of heart disease 
known as mitral_ stenosis or regui^tation, as a result of which he 
waa unable to return to his work until March 11, 1918. He worke<1 
at his usual occupation on March II and returned to his work on the 
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following day, Uarch 12, and on the afternoon of that day, whilst he 
was engaged in his usual work, assisting other workmen in liftiug 
and handling steel rails, weighing from thirty to sixty pounds per 
yard, and thirty feet long, he was again stricken. In the performance 
of his work be was required to use a wrench two feet long, in order 
to twist the rails — some of which were locked fast — ^loose; that this 
particular part of his work required unusual exertion on that day, 
which was due, in part, to the fact that the workmeni were being 
rushed to complete an order as quickly as possible. The said Oeorge 
Hart was buffering from a diseased condition of his heart, which made 
him very susceptible to injury from over-exertion; whilst in the act 
of handling the said rails, he over-exerted hims^ and was compelled, 
by a sudden attack of his ailment, due to the over-exertion, to drop 
the wrench, and, clutching his hand over his heart, said "I am all in," 
his appearance at the time indicating that he was seriously stricken. 
He went home immediately and summoned the family physician, who 
found him suffering from acute dilatation of the heart which resulted 
in his death June 10, 1918. 

3. That on or about May 2S, 1918, the insurance carrier for the 
defendant company entered into a Compensation Agreement with the 
said George Hart, wherein it was agreed that his disability was due 
to the accident above recited and the injury resulting in acute dila- 
tation of the heart, and that his average weekly wages were {17.10, 
and entered into a compensation agreement for the payment of com- 
pensation during the period of disability at the rate of (8.70 per week, 
which compensation was paid to the said Gleorge Hart by the said in 
surance carrier, to June 10, 1918, the date of his death. 

i. The Board finds that the death of the said George Hart was due 
to dilatation of the heart, caused by the accidental injury occurring in 
the course of his employment with the defendant company, as above 
described, on the 12th day of March, 1918 ; that the physical condition 
of the said George Hart at the time of the happening of the accident on 
the afternoon of the 12th day of March, 1918, was such as made him 
very susceptible to injury, and the unusual strain and exertion to 
which he was subjected greatly aggravated and accelerated his heart 
trouble and his death was hastened thereby; that his average weekly 
wages were f 17.40. 

5. That he left to survive him his widow, the claimant, who was 
at the time living with and dependent upon him for support, and two 
sons, both of whom are over the age of sixteen years. 

6. That the expense of the last sickness and burial of the deceased 
employe was in excess of {100, none of which has been paid by the 
defendant or its carrier. 
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CONCLUSIONS OP lAW. 

Prom the abo^e findings of fact, the claimant is entitled to com- 
pensation from the defendant at the rate of 40% of the average weekly 
wages for a period of 300 weeks, together with |100 to cover the ex- 
penses of the last sickness and burial of the deceased. 

AWARD. 

The claimant is awarded and the defendant or its insurance carrier 
is directed to pay to the claimant, compensation at the rate of 40% 
of the average weekly wages, to wit, fl7.40, or $6.96, for a period of 
300 weeks, beginning with the fourteenth day following the date of 
the death of the said George Hart, to wit, June 24, 1918, together 
with the sum of |100, to be applied to the payment of the expenses 
incurred in the last sickness and burial of the deceased. 



Reilly v. Lehigh & Wilkes-Barre Coal Co. 
(5 Dept. Reports 996.) 

Place of accident — Net/tige'tce on pai-t of emptoj/e — /n/iirji duHitg a moment of play. 

Having returned to the general place of liis work after lunch, an employe was 
accidentally injured while playfully chasing annther boy. Held, that the claimant 
was entitled to compensation. 



Hearing de novo held before the Workmen's CompenBation Board, at Wilkea-Barre, 
■ April 30. 1919. 

APPEARANCES. 

For appellant, Evan C. Jones and A. H. McClintock, Wilkee-Barre. 
For appellee, Hoger J. Dever, Wilkes-Barre. 



OPINION BY COMMISSIONER LEECH— May 5, 1919. 
FINDINGS OF FACT. 

1. That Joseph Reilly, claimant, and the Lehigh & Wilkes-Barre 
Coal Co., defendant, were both bound by the provisions of Article III 
of the Pennsylvania Workmen's Compensation Act of 1915. 

2. That the claimant was employed by the defendant coal com- 
pany, the Lehigh & Wilkes-Barre Coal Co., at its Hollenback No. 2 
washery, situated in the county of Luzerne. Three days before the 
accident the chute boss had sent him to work running two jigs. The 
12:30 whistle blew on the day of the accident, recalling the men to 
work and the claimant came back to work. He had reachel the fiopr 
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on which the jigs were attached and was going to the jigs which be 
was attending. On his way to these jigs he and two other boys, wLo 
were attending other jigs, started to "fool and vSn around." The 
claimant went over by an ungarded jig to get hold of one of his com 
rades; his foot slipped and he caught his leg causing a cut which be- 
came infected and led to the disability for which he is now seeking 
compensation. 

3. That the oflBcials of said company had knowledge u' the boys 
playing in and about the washery and no attempt was made to pre- 
vent them from doing so. 

4. That the jig whereon said claimant was injured was unguarded 
at the time of the accident, the guard having been taken off the night 
before the accident happened in order to make some repairs on same. 

5. That as a result of said accident, the claimant has been dis- 
abled from the date of the accident and was disabled at the time of 
the hearing. 

6. That the average weekly wages of the claimant at the time he 
met with said accident amounted to $15. 

The defendant contends that this case is ruled by the case of Tom- 
koska V. Pressed Steel Car Co., 2 Dept. Reports 1708, and Vol. 1, W. 
C. Bd., Dec, 151. We are, however, of the opinion that the facts in 
these two cases are essentially different. In the present case the 
claimant had come within the term "in the course of his employment." 
His lunch hour was over and he had returned to the general scene of 
his labor ; he was going when injured, to the machines af which he 
was to work. In so doing, it is true, he engaged in play with his com- 
rades, which brought him into contact with the jig which the defend- 
ant had left unguarded. This, at most, constitutes a negligent or even • 
perhaps a reckless method of going to his machines, but it does not 
constitute such a complete departure from his line of duty, such as 
occurred in the Tomkoska case, in which the two men involved delib- 
erately abandoned the work at which they were engaged to engage 
in "horse play" of a sort of the most dangerous description. At most, 
the claimant was going about his appointed duties in a round-about 
and negligent or reckless manner. As has been repeatedly pointed 
out, neither n^ligence nor even recklessness is a defense to a claim 
for compensation for an injury sustained by an employe while vdthin 
working hours and while engaged in his appointed tasks, nor does 
the fact that he went to his machine in a round-about way disentitle 
him to compensation. The mere disobedience of orders or adopting 
an authorized or even forbidden method of doing work, does not dis- 
entitle the claimant to compensation. 

The case differs also from that of Burrows v. Susquehanna Coal Co., 
3 Dept. Reports 2051, Vol. 2, W. C. Bd., Dec, 269, in which case the 
accident occurred during the lunch hour, whereas the accident in this 
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case occurred not only after the lunch hour was over but after the boy 
had returned to the general scene of his work. 

The present case is substantially on all fours with that of Benjamin 
Holman v. Delaware, Lackawanna and Western B. R. Co., in which 
Chairman Mackey, upon hearing de novo awarded compensation to a 
boy who was employed to pick slate out of the coal as it came down 
tbe chute. At a time when no coal was passing down the chute and 
the boys were waiting until coal came to them, they indulged in play 
as they were accustomed to do, and in the course of this play the boy 
was injured. 

We, therefore, make the following 

CONCLUSIONS OF LAW. 

That Joseph Reilly, claimant, sustained an injury by an accident in 
the course of his employment, which caused disability beginning at 
the date of the accident, which disability is still existing at the date 
of the hearing de novo before us. 



Accordingly, the Lehigh & Wilkes-Barre Coal Co. is hereby ordered 
to pay to Joseph Reilly, the claimant, compensation at the rate of 
|7.50 per week beginning September 6, 1918, and continuing for 500 
weeks, unless or until such time as the incapacity of said claimani 
shall cease or change in extent. 



Murray v. Otis Elevator Co. 

(5 Dept. Reports 960.) 

Accideiital injury— Death from dUeaae, hastened hy icealeeaed condition due to 

An employe, owing to an accidental injury, underwent a surgical operation. Infec- 
tion set in, weakening his system, so that his death from pleuro-pncumonia was accel- 
erated and largely due thereto. Held, that his dependent parent was entitled to com- 
pensation. 

Dependency — Parent upon ehild, 

A father who is nnwell, and able to earn b\x or eight dollars per week at uncertain 

intervals, and toward whose support a deceased son had contributed, is a dependent 



Hearing de novo held t>efore the Workmen's Compensation Board, at Its officn, 
North American Building, Philadelphia. ^-> ■ 



APPEARANCES. 
For appellant, H. A. Davis, Philadelphia. 
For Appellee, David S. Mills, Philadelphia. 



OPINION BY COMMISSIONER LEECH— May 7, 1919. 

' DISCUSSION. 

The testimony in this case establishes the foUowiug facts: Robert 
J. Murray, the deceased, whilst in the course of his employment with 
the defendant company, on April 28, 1917, met with an accident which 
i-esulted in the rupture of the intestine. An abdominal operation was 
performed, which was not entirely successful and later on, at the 
suggestion of the physicians in charge, he submitted himself to a sec- 
ond operation, made necessary by the conditions which had developed, 
and some time later the wound incident to the operation became in- 
fected and never healed, as the patient had become very much debili- 
tated and whilst in this condition pleuropneumonia developed and 
his death occurred by reason thereof April 9, 1918, 

The evidence was c|uite clear and the Board finds as a fact that the 
physical condition of the said Robert J, Murray, due to the injury 
and the operations necessarily following the same and the infection 
naturally resulting therefrom had so reduced the vitality of the de- 
ceased that he was unable to withstand the onslaught of the pleuro- 
pneumonia with which he was attacked, and that the physical condi- 
tion of the deceased resulting from the injury to the physical struc- 
ture of the body by the accident happening to him on April 28, 1917, 
was a contributing cause to his death which occurred April 9, 191S, 
and that, therefore, his dependents, if any, are entitled to compensa- 
tion under the terms and provisions of the Compensation Act of 1913. 

The only question remaining to be considered is whether or not the 
said Robert D, Murray, claimant and father of the deceased, was de- 
pendent, to any extent, upon his son for support at the time of his 
death. 

The testimony clearly establishes the following facts: That at the 
time of the accident, the said Robert D. Murray was a strong, robust, 
healthy workman, unmarried, about thirty-five years of age, and, so 
far as the testimony goes, an industrious man who made his home 
with hia father and mother ; that his father, some five years prior to 
the death of his son, had suffered a stroke, and was only able to earn 
small sums, tinkering around at his trade as a carpenter, sometimes 
earning as high as sis, seven or eight dollars a week, and some weekfi 
nothing at all. 

Whilst the testimony is not very satisfactory, yet is uncontradicted 
that the said Robert D. Murray did contribute f IB and upwards each 
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week towards the support of hls.father and mother, prior to the acci- 
dent ; that after the happening of the accident, to wit, July 11, 1917, 
the deceased, Robert D. Murray, filed a claim for compensation for dis- 
ability due to the accident, and later, July 18, 1917, the defendani 
company entered into a compensation agreement with the said Robert 
D. Murray, to pay, and as a matter of fact, did pay to the said Robert 
D. Murray, until his death, the sum of $9.24 per week, and that this 
money was applied to his expenses and to the maintenance of his 
parents; that the mother of the deceased died some four or five 
months prior to the death of her son, Robert D. Murray, and that 
after his death the balance of the compensation due on the agreement, 
amounting to some f40 was paid to the father, the claimant in this 
case. 

Under aU the facts and circumstances connected with this case, 
we have come to the conclusion, and we so find, that the claimant in 
this case was dependent to some extent upon the employe, his de- 
ceased son, for support, at the time of his death, and we, therefore, 
make the following: 

FINDINGS OF FACT. 

1. That neither the deceased employe nor the defendant company 
had served notice upon the other of rejection of Article III of the 
workmen's Compensation Act of 1915. 

2. That the average weekly wages of the deceased at the time of 
his death were $17.68. 

3. That the said Robert D. Murray died April 9, 1918, as the re- 
sult of an injury received April 28, 1917, whilst in the course of his 
employment with the defendant company ; that the immediate cause 
of the death was pleuropneumonia, following a serious infection of 
the wound arising out of the operation performed upon the said Rob- 
ert D. Murray as a result of the injury following the accident; that 
his death was largely due to and contributed to by the weakened and 
debilitated physical condition arising out of the infection following 
the operations made necessary by the injury, his death b^ng hastened 
thereby. 

4. That the only dependent left to survive the said Robert D. Mur- 
I'ay is the claimant in this case,' his father, who was dependent, to 
some extent, upon the said employe for support at the time of hia 
death. 

5. That the funeral expenses amounted to more than $100, no part 
of which has been paid by the employer, 

AWARD. 

Based upon these findings of fact, the claimant is entitled to com- 
pensation and the defendant company is directed to pay compensation 
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to him at the rate of 20% of the average weekly wages, for a period 
of 300 weeks, the defendant being entitled to a credit for payments 
made to the deceased during his lifetime on account of said injury, 
from May 13, 1917, to April 9, 1918, a period of 47 weeks and 3 days. 
The defendant is further directed to pay the sum of |100 to be ap- 
plied to the expenses incurred in the last sickness and burial of the 
deceased. 



Manton v. Adams Express Co. 

Final receipt — When it will he ditapprnved — Petition for revieie. 

If on petitiOD to review, it ie apparent to the Board that the claimant had not 
recovered to the exteut that he waa able to resume worli at the time he signed a final 
receipt, the Board will disapprove said receipt and reinstate the agreement. 



Claimant's counsel, Louis Goodfriend, Philadelphia. 
Defendant's counsel, William A. Scbnader, Philadelphia. 

OPINIOK BY COMMISSIONER LEECH— May 7, 1919. 

This is a petition to review a final receipt. The claimant alleges 
that when he signed the final receipt on the 24th day of February, 
1917, he did not know that he was signing a final receipt; that he 
could not read English, and that he was told that the paper he was 
signing was an agreement to return to work; that he was not in- 
formed of the contents of the paper which he signed at the time, and 
that he was told that it was an agreement on his part to return to 
work for the defendant company; that at the time of signing the said 
final receipt he did not have the use of his hand, and that it had not 
recovered from the injury. 

Whilst the testimony does not support all of the contentions of the 
petitioner, yet the Board is convinced that the condition of the peti- 
tioner's hand was such at the time that he should not have signed a 
final receipt and inasmuch as the claimant can neither read nor speak 
the English language, the employer, or its insurance carrier, should 
have followed the requirement of the Act by filing a petition to ter- 
minate, when all of the facts could have been developed before a 
Referee and a proper conclusion reached. 

The final receipt in this case is disapproved and the agreement re- 
instated. 
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Pope V. Atlantic Kadiator Co. 

(5 Dept. Reports 092.) 

Final receipt — Fraud in procuring the aame. 

Tbe fa<'t tliat a clAimant, after beiog reinstated in the defendiiut's service, wus 
discharged after u perioil of iiioe days, cannot be regarded as proving that fraad bad 
beet) practiced on the claimaDt in procuring the final receipt, ci^pccialty in view of 
tLe fact that circumstances indicated that the disability had actuntly ceased. 



Claimant appeared in person. 

Defendant represented by John J. Zeigler, Philadelphia. 



OPINION BY COMMISSIONEK SCOTT— May 10, 1919. 

The claimant was employed by the defendant, the Atlantic Radia- 
tor Co., of Huntingdon, Pa., as a cupola stoker's helper on April 17, 
1918, and on April 19, 1918, while trucking radiator flasks from the 
foundry building to the storage building, sustained an injury between 
the knee and the ankle on account of the dropping of the truck into 
a hole. 

The. agreement in this case was dated May 3, 1918, and duly ap- 
proved by the Board. The compensation payments agreed upon 
were ?1() per week. Under date of June 28, 1918, the claimant signed 
a final receipt stating that the total compensation received had been 
f85 and that the claimant's disability had ceased June 30 and he was 
able to return to work July 1, 1918. The integrity of this final re- 
ceipt is challenged by the claimant's petition to review the agreement 
upon the ground that the signing of the receipt was procured by 
fraud in that he was reinstated as a workmen and after nine days 
discharged without any cause. At the time the receipt was signed it 
was signed willingly and without coercion and the discharge com- 
plaingd of was February 20, 1919. 

It appears that on July 1, 1918, the defendant company did not 
have a satisfactory job for the claimant. He, however, went to the 
Aetna Explosives Co., and worked for that company from July 1 to 
November 14, 1918, at a higher rate of wages than he had received 
from the defendant at the time he sustained the injury. The work 
with this company having been completed he returned and worked a 
short time for the defendant. At one time he was offered 13 per day 
by the defendant. He refused to accept the offer. 

We cannot find from the testimony that there was any fraud or 
coercion practiced upon the defendant at the time he signed the final 
receipt. The fact that he also worked for the Aetna Explosives Co. 
at work requiring the lifting of ice cans weighing from fifty to seventy 
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pounds and continued for several months at this work and afterwards 
did laboring wort o( a more or less heavy character, considered in 
connection with the testimony of Dr. J. M. Johnston, who had re- 
cently, before the taking of the testimony made an examination of 
the claimant's condition and did not find eerioua results from the 
original injury, influences the Board to refuse the claimant's appli- 
cation at this time. 
Petition dismissed. 



Monell V. Ideal Coal Co. 

Final receipt— Petition to revievi—Absence of teatimotij/ as to eondition of emphye. 
In the absence of teHtimony as to tlie claimaDt'a present condition, and it appear- 
ing that he had worked at hia regular employment since the signing of the final re- 
ceipt, a petition to review said receipt will be disallowed. 

Claimant represented by Sam Marrano, Johnstown. 
B^endaot represented by J. A. Yon, Huntingdon. 

OPINION BT COMMISSIONER SCOTT— May 10, 1919. 

An examination of the record and testimony taken upon the peti- 
tion to review discloses that on November 8, 1918, the claimant, a 
coal miner, while loading a mine car for the defendant was injured 
by a fall of rock and squeezed about the hips. An application was 
made by the defendant to terminate the agreement, which was referred 
Febrnarj- 26, 1919, to Referee Snyder, who reported March 8, 1919, 
that there was a final receipt, which was received by the Bureau 
March 6, 1919, acknowledging as of the date of the receipt the pay- 
ment to the claimant of |30, being compensation in full from January 
31, 1919, to February 19, 1919, and also that the total previous pay- 
ments amounted to flOO, and that the claimant's disability had ter- 
minated February 19, 1919. The Referee, owing to this state of the 
record, properly declined to dispose of the case. Subsequently the 
claimant filed his petition to review the agreement alleging that h« 
did not know he was signing a final receipt and that he was not able 
to return to work on account of his injuries received November 8, 
1918, in the employ of the defendant. This petition was referred to 
Referee Snyder to take the testimony and return the same to the 
Board for its consideration. 

The petitioner did not appear at the time and place of hearing, 
April 22, 1919, Cambria Library building, Johnstown, although notice 
of such hearing had been duly served upon him. The defendant ccan- 
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panj called the subscribing witness to the receipt, wtio testified to 
the circumstancee of the sigoiiig of the receipt and as to the claim- 
ant's full underetanding of the coutent thereof. It appears from the 
testimony that the claimant speaks and fairly understands the Eng- 
lish language. 

The present condition of the claimant is not clearly stated in the 
testimony, but it does appear that he has worked at his regular em- 
ployment of loading coal a number of days since the signing of the 
receipt and in the absence of any testimony by the claimant that his 
present condition is that of disability resulting from his original in- 
jury, we find that he is now able to work. 

His petition to review the final receipt ia therefore dismissed. 



Smithgall v. State Workmen's Insurance Fund. 
(5 Dept. Reports 1035.) 

Accident — Aggravation and acceleration of pre-enUting condition-. 

If being found that diabetes miletus and nephritis, from which an employe died, 
developed iimmediately after and were excited into action by a fall sustained by de- 
cedent while in the course of his employment, the dependents were awarded com- 
pensation. 

APPEAHANCES. 

Claimant's counsel, M. C. Rhone, Williamsport. 
Defendant's counsel, Samuel I. Spyker, Huntingdon. 

OPINION BY THE BOARD— May 23, 1919. 
Hearing de novo at Williamsport. 

This case was [leard before the Board at the oflSce of Referee 
Champion, Williamsport, Pa., Saturday, March 29, 1919. The hear- 
ing de novo was ordered by the Board upon the argument of the ap- 
peal from the award of the Referee. At the time of the hearing the 
testimony which had been taken before the Referee was adopted by 
the Board and additional testimony was also heard. 

FINDINGS OF FACT. 

1. The Koch Brewing Co. carried its compensation insurance in 
the State Workmen's Insurance Fund and made a report on the 15th 
of June, 1918, within seven dayes from the accident, to the State 
Workmen's Insurance Fund as required by Section 20 of Act No. 340, 
approved June 2, A. D. 1915, page 762, providing for the creation and 
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administration of the State Fund. The State Workmen's Insurance 
Fund has accordingly been substituted as defendant. 

2. Charles Elmer ii^mithgall was employed by the foreman of the 
Koch Brewing Co., South Williameport, in the early part of June, 
1918, at general lalior about the brewery. In the engine room back 
of the boilers is a hole about 18 inches long and from six to eight 
inches wide in the cement floor, and into which pipes from the boiler 
lead, the purpose of this hole is to enable an examination to be made 
of pipes beneath the floor; this opening was ordinarily covered by 
an iron plate. 

On June 11, l!)18, on account of necessary repairs the iron plate 
was i-emoved and the hole was open. It was the custom of the em- 
ployes to hang their coats back of the boilers. The claimant's hus- 
band walked behind the boilers this day and accidentally stepped into 
this nncovered hole and in some manner fell, twisting or striking Mk 
right side against some object in the region of the waist line and 
lower ribs. No X-ray was taken to determine definitely the nature of 
the injury. Dr. Lyon, who was afterwards called to exxamine the 
claimant's husband, found him complaining of considerable pain in 
the right side and detected a green-stick fracture of the seventh rib. 

3. When Charles Elmer Smithgall came home from work, June 
11, 1918, he complained to his wife, the claimant, of severe pain in his 
right side and shortly thereafter his health began to fail, he lost 
weight and vitality and became sick and debilitated so that he was 
not able to do any work of any kind, the claimant herself being 
obliged to go out to service in a lumber camp to help maintain the 
family. 

4. The usual occupation of the claimant's husband was that of 
woodsman. At the time of his death he was just over 30 years of age 
and prior to the occurrence in the boiler room of the brewery he had 
been in good health, was a steady worker at heavy labor and he had 
no occasion to call for the attention of a physician during his entire 
married life covering a period of nine years. ' 

5. From a consideration of the medical testimony the Board finds 
that diabetes miletus may be originally caused by traumatism or 
shock, or if the disease is present in the system independent of any 
traumatism it may be accelerated or aggravated as a result of debility 
and infection consequent upon any serious injury; that the injury 
sustained by the claimant's husband June 11, 1918, while in the cours*i 
of his employment with the Koch Brewing Co., was the direct or ex- 
citing cause of the diabetes miletus and nephritis, the immediate 
causes of the employe's death. 

6. That the claimant, Nellie Smithgall, was the lawful wife of 
Charles Elmer Smithgall, the deceased employe, and that they lived 
together at the time of his death ; that the claimant is also the mother 
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of the following children of the deceased employe: Ruth Smithgall, 
born December 19, 1909 ; Larue Smithgall, born October 8, 1911, and 
Marguerite Smithgall, bom May 4, 1914, and that the claimant and 
her children were dependent upon the deceased employe for support 
at the time of his death. 

7. That the claimant's husband and the Koch Brewing Co. were 
subject to the terms of the Workmen's Compensation Act of 1915, 
and that the average weekly wages of the deceased were |18, payable 
weekly. 

8. That the funeral expenses were in ej^ces^ of |100, no part of 
which has been paid by the Koch Brewing Co., or the substituted de- 
fendant, the State Workmen's Insurance Fund, 

CONCLUSIONS OF LAW. 

In accordance with the foregoing findings of fact the Board con- 
eludes that the claimant and her children are entitled to compensation 
under provisions of Section 307 of the Compensation Act of 1915. 

(The award follows.) 



Pillar V. Temple Coal Co. 

(5 Dept. Reports 1038.) 

Marriage — Reputation of — Evidence. 

Claimant teatifi d ha ah wa married by a priest and there was abundant testi- 
morij> that she end h d d n ohabited together and had the reputation of being 
husband and wif S m nts made by the decedent while drinking with other men, 
to the effect that b na u h s wife, and evidence and proof that he had refused to 
go to a priest to a know dg h marriage, bc as to warrant the priest in issuing a 
certificate, were h d n uffi n o rebat tbe testimony of the wife and the proof of 
cohabitation and pu a n 



Appellant represented by John R, Wilson, Scranton. 
Appellee represented by David Landau, Scranton. 



OPINION BY COMMISSIONER SCOTT— May 23, 1919. 

The claimant was marritd to Matt Pillar twenty-five years ago. 
They lived for nine years at Simpson, Lackawanna county. Pa., whera 
the husband waff engaged as a coal miner. They had two children, 
Mary and J-^hu Pillar, and Mike Pillar, the brother of Matt Pillar, 
roomed and boarded with them part of the time. 

In 1902, the year of the "big strike," work in the anthracite coal 
mines of Pennsylvania was suspended for a period of six months or 



more. Matt Pillar at this time left his family and went to the soft 
coal mines near Pittsburgh to secure work. He remitted money 
monthly for a period of three months to his wife from the place where 
he was working ; these allowances having ceased, the claimant learned 
by means of a letter from a boarding house mistress at whose pla<:e 
her husband boarded, that he had been killed in the mines and left 
nothing except a watch which was sent to the claimant. 

In about one year after information of the death of her husband 
Annie Pillar alleges she was married to Mike Pillar by a priest some^ 
where in New York. No marriage certificate or other direct evidence 
of this allaged marriage, except her statement, was produced at the 
hearing held by the Referee. For competency of Annie Pillar, alleged 
wife of Mike Pillar, see Greenawalt, 85 Pa. 352. 

The appellant contends that the flnding of the existence of a valid 
marriage between Annie Pillar and Mike Pillar is unwarranted freni 
the evidence in the case and has requested that a hearing de novo be 
granted by the Board. 

Aside from the statement of Annie Pillar that she was married to 
Mike Pillar sixteen years ago and that she has cohabited with him 
pjnce to the time of his death under the general reputation of lawful 
marriage, there is abundant testimony of witnesses in the town and 
community where she and Mike Pillar lived that they cohabited to- 
gether and had the reputation of being husband and wife. Mike Pil- 
lar gave of his wages to the support of the claimant and her two chil- 
dren and each acknowledged to witnesses called in the case that the 
relatibn of husband and wife existed between them. 

And although it is pointed out by the defendant that on one or two 
occasions when Annie Pillar endeavored to get Mike Pillar away from 
a saloon where he was drinking with other men, he made impatient 
remarks that she was not his wife and at other times refused to go to 
the priest to acknowledge his marriage so as to warrant him in issu- 
ing a certificate to that effect, and that by reason of these statements 
and acts on his part, Mike Pillar must be held to have considered his 
relation with Annie Pillar illicit and not marital, the Board 'is of 
opinion that these remarks and acts of an intoxicated and maybe 
wilful man cannot overcome the other testimony in recognition of a 
valid marriage nor rebut the presumption of such marriage naturally 
and legally arising from the facts and cireumstances in evidence. 
Moreover we have the solemn declaration of Mike Pillar made and 
subscribed to in his petition for naturalization, as appears from the 
certificate of naturalization by the Clerk of the United States Conrt in 
1907, wherein the name, age and place of residence of the wife is 
given as "Anna, age 39, resides at Simpson, Lackawanna Co., Fa.," 
and age, name and place of residence of minor children is given as 
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"Mary aoc^ohD Pillar, ages 11 and d years, both rraide with parents 
at Simpson, Lackawanna Co., Pa." 

And in addition to this declaration by Mike Pillar recognizing 
Annie Pillar to be his wife, there is the presumption of a valid mar- 
riage arising from cohabitation immediately following the alleged 
marriage by the priest in New York and continuously kept up until 
the date of Mike Pillar's death, also reputation of such valid mar- 
riage is shown by the holding of themselves out to tbeir friends and 
neighbors in the community where they lived as man and wife and by 
a course of business dealings such as the purchase of a lot in their 
joint names, the buUding of a house on it, paid for out of mon^ fur- 
nished by Mike Pillar, the occupancy of this house for years aa a 
home for themselves and her two children, the purchasing of anpplies 
for the maintenance of the household upon a credit book with the 
store-keeper, and other acts and statements consistent only with the 
fact of a marriage between them. 

Com. V. Haylow, 17 Sup. Ct. 541, and other cases therein cited. 

True, there is evidence on behalf of the defendant that although 
Annie Pillar and Mike Pillar had lived together for sixteen years be- 
fore his dea0, yet whether they were legally married was in the com- 
munity a question of doubt and debate, some people saying they were 
married and some people saying tbey were not, but the weight of all 
the evidence sustains reputation of marriage and the findings of the 
Referee relating to this matter are not in error. 

The uncontradicted report of the death of Matt Pillar, the first hus- 
band, and no evidence that he was alive since, taken with the facta 
and circumstances of the subsequent and continuous cohabitation and 
admissions by the parties to friends and neighbors of a marriage rela- 
tion between them and a course of public conduct justifying reputa- 
tion of a valid marriage, shows that the findings and conclusions of 
the Referee are fully supported by the evidence and the law govern- 
ing the case. 

Appeal dismissed. 



Jones V. American Steel & Wire Co. 

Praelice and procedure — I^'iltnj; of appeal. 

It an appeal to the Board from the allowance or disallowance of compensation by 
« Referee is not filed within the statutory period of ten days thereafter, on motion 
of the opposing party the same will be dlsmisaed. 



Appellant represented by Arthur M. Grossman, Pittsburgh. 

Appellee represented by Reed, Smith, Shaw & Seal, Pittsburghix^lc 
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ORDER BY THE BOARD— May 27, 1919* 

And now, May 21, 1919, it appearing from the record that the 
appeal in this case was not filed within the statutory period of ten 
days allowed for the taking of an appeal, on motion of the claimant's 
counsel, the appeal is dismissed. 



Norton v. Pittsburgh & Lake Erie R. R. Co. 
(5 Dept. Reports 1168.) 

Practice and procedure— Limitoiion vnthin which claim mast he filed — Claim of 

A claim for cotnpensotion was filed by a minor child after more than one year had 
elapsed from the date of the death of his father. Held, that the claim waa bnrroil 
by the limitation prescribed by the Act. 



Appellee represented by W. S. Shaw, Pittsbnrgh, 
Appellant represented by Hancock, Spriggs, Melvln & Hancock, Syra- 
cuse, N. y. 



OPINION BY MACKEY— CHAIRMAN— June 7, 1919. 

The claimant la the minor child of Benjamin A. Norton, an employe 
of the Pittsburgh and Lake Erie K. R. Co., the defendant, who while 
engaged in the course of his occupation for the defendant sustained 
injuries on March 24, 1917, which resulted in his death. 

His widow subsequently remarried and made claim for compen- 
sation. The claimant is the child of the deceased under the age of 
sixteen and filed the claim petition on November 25, 1918. The right 
of compensation being statutory, the time in which ;action shall be 
brought is entirely regulated by the statute itself. Section 315 reada 
"In cases of death all claims for compensation shall be forever 
barred, unless, within one year after the death, the parties shall 
have filed a petition as provided in article four thereof." 

The fact that the claimant in this case is a minor will not toll 
the running of this statute. The disallowance of the Referee is 
accordingly affirmed and th« appeal dismissed. 



^obvGoO»:^Ic 



Artley v. County of Indiana. 
t5 Dept. Reports 1169.) 
Accideiit — What c 



A constable, killed by a person whom he is attempting to arrest is regarded ae 
having met with an aceidcnt in the coarse of his employment, and Ms dependcuti 
are entitled to compensation. 

Employe — Who are employes — Constable. 

A. duty elected eonstabte is na tmploye wilhia the meaiUDg of tht Workmen's 
Compensation Act of 191S. 



Appellant represented by Samuel W. Miller, Blairsville. 
Appellee represented by John L. Getty, Indiana. 

OPINION BY MACKEY— CHAIRMAN— June 11, 1019. 

This appeal involves a question of law only. The Referee has cor- 
rectly found the facta but has ruled that under tbem there is no 
legal remedy provided for the claimant under the Workmen's Com- 
pensation Act of 1915. • 

The deceased, the husband of Margaret E. Artley, the claimant, 
was a duly elected constable of the Borough of Blairsville, Indiana 
county, Pa., and had complied with the law in respect to filing a 
bond and had fully entered upon the performance of his duties. On 
February 14, 1918 while acting as a peace officer of the county and 
while undertaking to serve a warrant upon one Pete Fatady, charg- 
ing him with carrying concealed weapons and surety of the peace 
was shot and instantly killed. A constable is an officer of a county, 
whose duties require him to serve warrants and other processes is- 
sued by the justices of the peace of the county. He is further under 
the control and direction of the courts of Quarter Sessions and Oyer 
and Terminer. He is charged by Acts of Assembly with various 
duties, all of which pertains to the peace and security of the county, 
and, although he is a constable elected in a certain definite election 
precinct smaller than the county, nevertheless, he is a county official 
and subject to the directions of such county officials as are desig- 
nated in the various Acts of Assembly pertaining to his duties and 
control. In McCarl v. borough of Houston 263 Pa. 1, the Supreme 
Court, in interpreting Sections 103 and 104 of the Act, decided that 
a policeman is a servant and that the borough that appointed him 
is the master or employer within our law. The court in this case 
said ; "The error into which the appellant falls is in overlooking the 
fact that we are now dealing with a statutory definition of the terms , 
nsed, and that we cannot import into them a dictionary definitl^v'^ 



132 

thereof, especially as we would thereby exclude trom the statutory 
defluitiOQ those who are thereby expressly included within it. Th« 
statute does not define the word 'employer' by the word 'master,' nor 
the word 'employe' by the word 'servant;' and send us to the dic- 
tionary to find out what 'master' and 'servant' means. It says that 
the word employer as used in the Act is synonymous with master, 
and includes, inter alia, municipal corporations, in tills case the bor- 
ough of Houston ; and that 'employe' as used in the Act is synonymous 
with 'servant,' and includes all natural persons who perform services 
for anotlier for a valuable consideration, in this case, the policeman, 
James McCarl. Hence und^er the definitions of the Act the borough 
and James McCarl were employer and employe, and as he met his 
death by an accident, in the course of his employment, his widow 
and children are entitled to compensation under the Act." 

We can recognize no distinguishing feature between this case and 
the one under consideration merely because the policeman had been 
appointed by the borough and the constable elected by the people 
of a certain precinct. It matters not whether the appointment he 
through the powers delegated to councilmen chosen by the people 
or by a direct commission from the people themselves at the polls. 
In both cases, the policeman and the constable were performing 
services for a valuable consideration for a definite instrumentality 
of government with corporate responsibility — the one instance, a 
borough, in the other, a county. The constable in this case was 
responsible to the county for the faithful performance of his services 
and had given the county a bond guaranteeing the same, and was\ 
performing a service for a valuable consideration for the payment 
of whicli the county was responsible. We, therefore, upon the Ref- 
eree's findings of fact reverse his conclusions of law and award 
compensation to the claimant as follows: 
(The award follows.) 



Graeber i\ North American Co. 
(5 Dept. Reports 1205.) 

Injary hy afcident — Altercation ietween employes — Blotr* direeted (iffiMii*( «)H- 
pJoye for reasons not personal 

An employe angrily requpsted another cmpkve to ppise obstrueting the liphr, 
because it was interfering with hi*" wort An altercation en'WPd anil the eecoid 
emploTc struck the other thercbj inSieting an injury from which the first employe 
died Held that the blow was directed against him as an employe and not because 
of personal reasons 



Appellant represented by Clinton A. Sowers, Philadelphia, 
Appellee represented by H. A. Davis, Philadelphia. HWlc 



OPINION BY MACKEY— CHAIRMAN-nJune 17, 1919. 

Henri Dg de tiovo at Fbiladclpbia. 

Joba A, Graeber was employed by the North American Co, at an 
average weekly wage of $20 per week. On June 7, 1918 he met with 
an injury consisting of a fractufe of the jaw. Septicaemia set iu 
causing his death June 19, 191S. He left to survive him a widow, 
the claimant, and two sons, John Stewart Graeber and Eugene Paul 
Graeber, born October 3, 1899 and August 12, 1903, respectively. 

The said John A. Graeber was employed as an artist by the North 
American Co, and worked at a desk owned by the defendant. Next 
to him worked Charles C. Lee, a fellow employe, also an artist. 
Prior to June 7, 1918, there existed a feeling of ill will between the 
two, growing out of their difference of opinion as to matters incident 
to the war. On June 7, 191S, Lee was standing at his desk in such 
a position that he interfered with Graeber's light. Graeber requested 
Lee to move away. Lee demanded that the request be made in a 
more polite maimer and immediately because of the fact that his 
anger had been aroused, accused Graeber of disloyalty to the United 
States. Lee arose from his seat and struck Graeber in the jaw in- 
flicting an injury which afterwards caused death. 

While it may be true that previous to this incident there had 
not been the most cordial relationship existing between the deceased 
and Lee, nevertheless, that which excited Lee's anger that led to 
the fatal blow pertained immediately and directly to the nature of 
the deceased's employment. Had it not been for the fact that Lee 
was interfering with Graeber's performance of his duties for his 
employer and struck the blow because of his resentment at the 
manner in which the deceased asked him to step aside out of the 
deceased's light ther« would have be«n no quarrel upon this occa- 
sion and no death. 

The claimant in this case is in the same position as though she 
were claiming compeneation for the death of her husband because of 
an injury suffered by him in the course of his employment caused 
by a break iu machinery or by any other uuiexpected event over taking 
him. The deceased was killed upon the employer's premises by a 
fellow workman who for the moment, because of anger, had lost 
his self control. 

The case do^ not come under the exception in Article III, Section 
301, for the reason that Lee's blow was not intended to injure Graeber 
because of reasons personal to him, but it was directed against him 
as an employe and because of the nature of the employment upon 
that particular day. 
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FINDINGS OF FACT. 

1. Both the employer, The North American Co., and the deceased 
workman, John A. Graebet, had accepted the terms of the Workmen's 
Compensation Act of 1915 and upon the date of the accident June 7, 
1918, were both bound by its terms. On June 7, 1918, while in the 
course of his employment, the deceased, John A. Oraeber, the husband 
of Annie V. Graeber, the claimant, met with an accident upon the 
premises of the employer which resulted in his death on June 19, 1918. 

2. The said accident consisted in the deceased being struck by 
a blow of the fist of a fellow employe directed against him because of 
his employment and not for personal reasons. 

3. The expenses of the last sickness and burial were in excess of 
$100. That the defendant had legal notice of the said accident. That 
the average weekly wage of the deceased was in excess of f20, 

(Th« award follows.) 



Haley v. Belaware, Lackawanna & Western R. R. Co. 

(5 Dept. Reports 1198.) 

Injur]/ hy accident — Evidence. 

Where the preponderance of evidence is to the effect that the iiijurj or cause from 
which the employe died was uot the result of an accideat saatained b; him in tbu 
course al his employment, compensation will be disallowed. 



Appellant represented by Roger J. Dever, Wilkes-Barre and Wm. F. 

Bell, Edwardsville. 
Appelltw reprwvDt^tl by A. T. Adair and P. B. Bmki, Scranton. 

OPINION BY MACKEY— Chairman— June 17, 1919. 

Hearing de novo held at Wilkes-Sarre. 

John T. Haley, the deceased husband of the claimant, while in the 
employ of the defendant as a mason on March 31, 1917, the date of 
the alleged accident, was engaged in making repairs outside around 
the boilers at the Nanticoke power house. He worked at this job 
from 7 A, M. until 3 P. M. laying brick. 

He was then sent into a space between the main tubes of the boiler 
and tfte super heater tubes, to make a baffle wall around the main 
tube at the end of the fire box to prevent the flames from going 
through. This space was about eight feet wide, ten feet long, sixteen 
inches high at the entrance and thirty inches high at the far end. 
Pails filled with concrete were handed to Haley from the outside. 
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While iu a Bitting poBition he received the buckets of fire proof mix- 
tare front the outside and then while lying on his side dragged theni 
along the boards on the tubea, a distance of ten feet, to the forms and 
then poured the mixture in. This work was completed about 7 P. M, 
Haley made no complaint of straining or hurting himself while at 
work during the day. ■ 

In company with his foreman, Haley rode to Wilkes-Barre in a 
trolley. When they arrived at Wilkes-Barre and were getting off 
the car, Haley told his foreman he had a sharp pain in his 8id& On 
reaching home he also complained to his wife that his stomach felt 
sore. Later in the evening he visited a saloon nearby and while 
purchasing a pail of beer complained to the saloon-keeper that he 
was not feeling well. 

On Sunday he complained all day and could not eat, according to 
his wife's testimony. On that day he visited a neighbor and told 
her that he felt tired and did not feel good, but did not complain 
of being injured. 

On Monday he went to the Truesdale coUiei?, about six miles 
from home, and found the mines were not working. He then returned 
to his home, had lunch and then walked to Kingston, a distance of 
five miles to the Delaware, Lackawanna & Western B. B. Co. garage 
to see his boss. While at the garage be indulged in a sparring match 
with one of the masons who had teased him about working. To the 
workmen at the garage and also to the foreman, he appeared to be 
as active as usual, and to none of them did he complain of being ill 
or injured. Monday evening on his return home he was seized with 
an acute iUness and suffered so with his stomach that he had trouble 
in making water. His wife applied mustard to his abdomen. His 
rondition grew worse and the next morning Dr. Edwards was called 
iu to see him. 

Dr. Edwards found the patient suffering from shock, vomiting, and 
extreme pain, especially in the right lower part of the abdomen. He 
also found a small tense mass in the right groin. The patient gave 
the doctor a history of having pain in his right groin three days 
previous while he was working at some- boilers ; th'&t this pain abated 
somewhat the next day (Sunday) and be was able to go about, but 
that on Monday night the pain became very severe and vomiting com- 
menced. The doctor diagnosed the condition as strangulated hernia ; 
gave no treatment but a hypodermic injection to relieve the pain and 
advised immediate notice to his employer. 

In bis testimony, the doctor stated that if the bowel were strangu- 
lated, the symptoms appear quickly and the pain is immediate ; that 
the patient could not lift or work with a strangulated bowel without 
showing some signs of intense pain ; and be further testified that if 
the omentum was pinched from Saturday until Monday, that infiam- 
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mation ought to develop from twenty-four to thirty-six hours; that 
complete atrangulatioD would result iu death in thirty-six or forty- 
eight hours, and finally he testified that it was possible that the con- 
dition he found in the right groin might have resulted from an en- 
lai^ed gland, 

l>r. Hake testified that he saw the decedent on Wednesday after- 
noon; that the decedent told him that he was injured at the power 
plant on Saturday about 9 A. M., that he felt a pain low down in 
the right inguinal region at the time of the injury, but continued to 
work till quitting time. The doctor did not find the patient in pain 
at the time of his examination but a very sick man. He found on 
examination, a very hard mass in the right groin which was painful. 
He was unable to make a diagnosis at the time and simply advised 
the removal of the patient to the Moses Taylor hospital, where he was 
taken on Wednesday evening. In reply to the following question — 
"If a man was injured at nine o'clock on Saturday morning and he 
received a hernia, whether at the time strangulated or otherwise, but 
sufficiently severe enough to become strangulated, how soon would 
the severe pains come about?" The doctor replied — "Immediately." 
If the strangulation took place at the time of the injury he would 
suffer shock, and wouldn't be able to work. Likewise to the question, 
"Supposing the strangulation did take place immediately, when 
would the inflammation take place?" The doctor replied; "Immedi- 
ately after the injury," Further in reply to the question — "It is 
entirely possible for a man to receive a slight hernia at work and 
progress such as Haley's case did progress, developing infiammatiou 
at the time he received the sever pains, is it not?" The doctor re- 
plied, "Not as a result of that injury. He should have had that right 
away, especially a man that was as active as he was after." 

Dr. -Russell Wahl, in reply to the question — "On account of a 
strain or twist, the bowel or omentum came down through the ring 
into the canal on Saturday morning, then he worked all day Saturday 
and complained of a pain that night, and Sunday he didn't do any- 
thing and Monday he went back to work. Do you think that accident, 
could have resulted in a hernia that became strangulated on Monday 
night? He said; "No, Because if that bowel was strangulated you 
are going to have symptoms immediately, a man is never able to go 
around and work with a strangulated hernia," 

Dr. Wainwrlght, chief surgeon at the hospital and also Dr. Strong, 
the house sui^eon, testified, that they were unable to make a definite 
diagnosis on examining the decedent at the hospital. Dr. Wainwright 
stated positively there was no hernia and that the rings were normal, 
he was therefore able to eliminate hernia as a possible cause of the 
abdominal trouble, whatever it was, from which Haley was suffering. 
In line however, with the testimony of Dr. Lake and Dp. Edwards, 
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he said that the tense mass in the right groin may have been an en- 
larged gland. He was of the opinion that Haley had cancer of the 
stomach, although other conditions were possible from various symp- 
toms which Haley displayed. 

Hospital records show that shortly after admission Haley was 
given castor oil and enema with good results ; that on the following 
day another enema was given with good results; that there was a 
slight discoloration of the skin in the left upper abdomen ; no evidence 
of hernia ; that fecal vomiting occurred on the second day after ad- 
mission and the stomach washed out until a clear return was re- 
ceived ; that the patient was greatly relieved and free from pain, but 
the next day about 6 P. M. he arose from bed, made some request to 
the nurse {ind dropped back dead. Cause of death as stated on the 
record was "acute dilatation of the heart." 

FINDINGS OF MEDICAL FACTS. 

1. There is no direct and positive testimony that Haley suffered 
violence to his body in the course of his employment on March 31, 
1919; only the vague and persuasive hearsay statement of several 
relatives and neighbors. Moreover the medical examination of Haley 
disclosed no evidence of injury or trauma, except a tense mass in the 
right groin, which one doctor diagnosed as a hernia, but this fact 
was discovered by the testimony of the doctors in the hospital to the 
effect that there was absolutely no hernia. 

2. The medical testimony was substantially to the effect that if a 
man had a strangulated hernia, the symptoms would appear quickly 
and the pain be immediate. It is a generally accepted fact that symp- 
toms of strangulation, either of the bowel or omentum, almost always 
appear suddenly so that the patient is able to state the exact moment 
of its occurrence and its immediate cause, which is usually a cough 
a strain or something similar. The patient experiences immediately 
a stinging pain in the hernia opening ; the hernia which has either 
appeared for the first time or has been previously reducible, cannot 
be returned to the at>dominal cavity. In addition there are "Irrita- 
tive peritoreal symptoms" — nausea, vomiting and collapse. In the 
case at bar, there is no testimony to show that the decedent suffered 
any of the symptoms just mentioned on March 31, 1917. 

3. Therefore, the preponderance of evidence is to the effect that the 
decedent did not receive or suffer with a strangulated hernia in the 
course of his employment on March 31, 1917, causing the death on 
April 6, 1917, but rather that death resulted from natural causes. 

DISALLOWANCE. 
Under the abover findings of fact compensation is disallJ)w&l9*-^8 



Foreman v. Adams Express Co. 

Compensation apreemenl — Termination of. 

Upon a finding of fact that the disability haa ceaaed, tbe Board will terminate a 
compensation agreemeiit as of tlie date of the termination of tlie dieabilitjr. 



Appellant represented by Eugene Reymond, Philadelphia. 
Appellee represented by William A. Schnader, Philadelphia. 

OPmiON BY MACKEY— Chairman— June 17, 1919. 

Hearing de novo at Philadelphia. 
FINDINGS OF PACT. 

The claimant in this ease met with an accident July 13, 1916. The 
claim petition and answer were filed and a bearing was held thereon 
on October 26, 1916. On October 17, 1916, the Referee to whom the 
case had been assigned, filed a report including an agreement dated 
November 10, 1916, by the terms of which it was provided that com- 
pensation in the amount of $5.70 per week should be paid from July 
27, 1916 to September 6, 1916. A supplemental agreement was also 
returned providing for the payment of comi>enBation in the sum of 
$2.70 per week from September 6, 1916, as long as disability remained 
unchanged. On June 25, 1917, the petition to terminate this sup- 
plemental agreement was filed. This petition was referred to Referee 
Scott and testimony was taken on August 1, 1917. In consequence 
of the death of Referee Scott, the petition was reassigned to Referee 
Gummings and on June 5, 1918, to Referee Graham upon the latter's 
appointment to fill the vacancy caused by the death of Referee Scott. 

At the hearing before Referee Scott on August 1, 1917; the defend- 
ant had offered employment to the claimant at the same wages that 
he received at the time of the accident. On| June 19, 1918, at the 
hearing before Referee Graham it was shown that the claimant had 
returned to work for the employer in consequence of the offer of 
employment made before Referee Scott. He had not returned how- 
ever, until September 12, 1917, and remained in employment but a 
few days surrenderiing that position with his employer. He secured 
employment at Trainor's saloon in the city of Philadelphia where 
he received f8 per week for four hours a day labor, continuing in 
this position for a period of six months. He remained idle two weeks 
and then secured a position at Brill's car works at wages varying 
between ?2.80 to f3.20 per day. He continued at work at Brill's for 
a period of six months and before the case came on for the last hear- 
ing before the Referee he had been out of employment for three ^([^ks. 



The Beferee found, as a fact, that the disability snfifered by the claim- 
ant in consequence of the accident sustained on July 13, 1916, had 
ceased on August 1, 1917, and accordingly ordered a terioination of 
the supplemental agreement above referjed to. The Board ordered 
a hearing de novo and at the said hearing counsel for claimant and 
defendant agreed that tbe testimony taken before the Beferee should 
be considered by the Board as though taken before it with the right 
accorded to each aide to introduce any new evidence that either might 
desire. The evidence taken by the Board indicates that the Referee's 
findings of fact as above outlined were thoroughly justified in the 
evidence by him and has been strengbtened at the bearing de novo. 

We find, therefore, as a fact that the disability of the claimant 
ceased on August 1, 1917. Medical examination ordered by the Board 
on December 19, 1918, failed to disclose any evidence of any injury 
or of the slightest incapacity at the date of that examination. 

It is ordered therefore, that the said agreement be terminated as of 
the date of the termination of disability as herein indicated. 



Davis 1'. Jones & Lauglilin Steel Co. 

(5 Dept. Reports 1196.) 

Accident — Injury hv accident—Bvidence. 

An employe sustained a rupture, but was unnble to fix any specific time when ft 
originated, or state under what circumstances it was produced. Held, that he had 
failed to establish that he had sustained an injury by accident while in the course 
of his employment. 



Appellant represented by T. M, Marshall, Pittsburgh. 
Appellee represented by F. M. Painter, Pittsburgh. 

OPI^^IOJI BY MACKEY— Chairman; June 17, l»l». 

EeariDg <I« novo held at Plttsbtirgb. 
FINDINGS OF FACT. 

1. That no notice was served by either party on the other, rejecting 
Article HI of the Workmen's Compensation Ait of 1915, and that 
the Referee has made no personal investigation of the facts in this 
case. 

2. That the claimant, James L. Davis, was employed by the Jones 
& Laughlin Steel Co. at its South Bide works, Pittsburgh, aa a 
machinist at an average weekly wage in excess of f20 per week, and 
has liled a claim petition claiming that on January 8, 1919, he bub- 
tained a right inguinal hernia while lifting a casting. H)QIc 
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3. That tlie claimant was employed by the defendant company on 
December 5, 1918, and previoua to that time he had been employed 
by the Westinghoiise Electric & Manufacturing Co. The claimant 
claims that he first noticed pain in his side about the 27th of De- 
cember while lifting a heater and that la8te<l about one minute or 
less. He again felt pain about two days later, while repairing a two 
inch pipe line. At this time the pain lasted about two minutes. He 
continued at work until January 8, when he had more severe pain 
and went to the emergency room and a lady nurse sent him in an 
ambulance to the South Side hospital. He was examined at the 
hospital by some one but did not remain, and returned to work and 
continued to work for two days and on January 13, he was examined 
by D. D. G. Black, who found that he had a hernia, the rings being 
open but the rapture was not down. The claimant was also examined 
by Dr. James R. Johnston, Dr. Mark Scott and Dr. H. E, McGuire, 
and the claimant has a right inguinal hernia, but none of the phy- 
sicians are able to say whether it is of recent origin or not and the 
claimant Is unable to fli any specific time when it originated or 
occurrence that produced it and we find as a fact that the claimant 
has failed to establish an injury by accident while in the course of 
his employment with the defendant company resulting in a hernia 
of which he complains. 

CONCLUSIONS OF LAW. 

Upon the facts appearing in this claim, the Board arrives at the 
following conclusions of law: 

1, That Article III of the Workmen's Compensation Act of 1915 
applies to the contract of employment existing between the claimant 
and the defendant. 

2. The claimant having failed to establish by competent testimony 
that the hernia from which he suffers is the result o^ an injury by 
accident while in the course of his employment with the defendant 
company, he is not entitled to recover compensation for the injury. 

DISALLOWANCE. 
Compensation is .lisal I invert. 



^obvGoot^Ic 



Smith V. Scranton Coal Co. 
(5 Dept. Reports 1202.) 

Dependency— Parent upon child. 

If the wages of n deceased son were necessary for the support of the family, thi 
parents are entitled to compensation. 

Medical, surgical and hospital aervicea — A> to the one liable therefor. 

When an iajnrad emiiloye chooses bis own hospital or physician, he hiinaelf, mu«t 
par tb« hill. 



Appellant represented by H. E. Alworth, Scranton. 
, Appellee represented by James E. Burr, Scranton. 

OPINION BY MACKEY— Chairman— June 17, 1919. 

Hearing de novo held nt Scranton. 

FINDINGS OF FACT. 

1. That both the claimant and defendant were subject to the pro- 
visions of Article III of the Workmen's Comp«nBation Act of 1915 
neitlier having given to the other notice of rejection thereof. 

2. That on February 23, 1918, and prior thereto Edward Smith, the 
son of the claimant and Annie Smith the mother of the deceased and 
wife of the claimant was employed as a driver at Richmond No. 3 
colliery, operated by the defendant, the Scranton Coal Co., at the 
average weekly wage of fl4.08. 

3. That on February 23, 1918, while engaged in the course of his 
employment as aforesaid for the defendant, the decedent while driving 
out of a gangway, was walking alongside his team, when he fell and 
the car passed over him dragging him along for some distance in- 
juring his left side, back and head and crushing the left band and 
ann ; that first aid was administered at the mine. The decedent, on 
February 24, 1018, was taken to the Thompson hospital in Scranton, 
by his father, the claimant in this case. 

4. According to the testimony of Dr. C. E. Thompson, who saw 
him the same day, to-wit, February 2i, 1918, at the hospital, he had 
a badly crushed hand ; that he thought there was a chance of saving 
a part of the hand and he did not recommend amputation at that time, 
and is of the opinion that if tetanus had not supervened, he would 
hare saved a part of the decedent's hand; he had no acute tetanus 
wheli brought to the hospital ; that the tetanus did not develop until 
two or three days before his death ; that he found also other cuts and 
bruises on the body of the decedent and also some ribs broken ; that 
he saw the decedent and treated him every day from the 24th of 
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February, vhen he entered the hoapital and the 4th day of March, 
1918, when he died ; that when he first saw the hand, he did not con- 
sider the removal of the hand necessary and thought it was worth 
trying to save part of the hand ; that the direct cause of decedent's 
death was tetanus. 

5. Dr. T. B. Bodham, who was called in for consultation in the case 
at the Thompson Hospital, the latter part of February, or the begin- 
ning of March, corroborates the testimony of Dr. Thontpeon that 
the decedent was suffering from tetanus, which was the cause of biit 
death. 

6. That the decedent died on March 4, 1918, at the Thompson 
Hospital as the result of the injuries received from the accident which 
occurred on P^ebruary 23, 1918, while in the course of his employ- 
ment for the defendant, the injury received having been followed by 
tetanus which was the direct cause of his death. 

7. That the claimant is the father of the decedent and was to some 
extent dependent upon- him for support, the father and deceased Bon 
contributing their joint earnings to the support of the family, upon 
which it depended. The wages of deceased and the claimant were 
necessary to meet the family output for support and is therefore 
entitled to compensation according to the provisions of Section 307 
of Article III of the Workmen's Compensation Act of 1915. 

8. That the decedent having chosen his own physician and hospital 
is not entitled to medical or hospital expenses but is entitled to flOO 
for the expenses of his last illness and burial. 

AWAHD. 

Compensation is hereby awarded to Alexander Smith and Annie 

Smith, father of deceased employe Edward Smith at the rate of 20% 

of f 14.08 or $2.81 for 300 weeks from April 9, 1918, together with f 100 

to cover tlie last sickness and burial and the cost of these proceedings. 



Lindway v. Pennsylvania Co. 
(5 Dept. Reports 1256.) 

Inier-itate commerce — When employe is engaged in. 

The claimant was injured wbile attempting to open a valve on the top of an oil 
car owned by the defendant. The oil waa to be used to supply engines and cabooses 
engaged in both inter-stnte and intrn-state commerce. Held, that he was engaged in 
B when injured and corapensation waa refused. 



Appellant represented by Moorhead & Marshall, Beaver, 
Appellee represented by W. A. McConnell, Beaver. 
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OPINION BY COMMISSIONER SCOTT— June 2i, 1919. 

The claimant sustained an injury attempting to open a valve on 
the top of an oil tank car owned by the defendant company. The 
purpose was to run the oil f^m tlie car or tank into a reservoir from 
which the defendant company supplied oil for Ailing lampa and 
torches for use on the engiiles and cabooses for the defendant com- 
pany's trains both in inter-state and intra-state commerce. The use 
of oil for these purposes was necessary to keep the instrumentalities 
of intei-'Btate and intrastate commerce in proper and effective con- 
dition and the work in which the claimant was engaged in our opinion 
was 80 closely related to prtiperly carrying forward the inter-state 
commerce work of the defendant as in legal contemplation to be a 
part of it. 

Pedersen v. Delaware, Lackawanna & Western E. R. Co., 229 U, 
S. 146, and Philadelphia, Baltimore & Washington K. E. Co. v. Smith, 
No. 472. . Oct. term, U. S. Court, noted in District Reports, Advance 
Sheets, Vol. 28, No. 22, page II. 

Entertaining this view of the nature and character of the employe's 
work and its relation to the inter-state commerce of the defendant, the 
findings and conclusions of the Referee are affirmed. 

Appeftl dismissed. 



Dorring v. Neely Nut & Bolt Co. 

(5 Dept. Reports 1266.) 

Covipensation, computation of — Partial disabililj/. 

Owing to an accidental injur; an employe was unable to earn aa much as before 
the accident. Held, that be was entitled to 50% of the difference between his former 
wages and the amount he was now able to earn. 



APPEARANCES. 

Claimant represented by A. D. P. Miller, Pittsburgb. 
Defendant represented by M. M. Welsh, Pittsburgh, 

OPINION BY COMMISSIONER SCOTT— June 24, 1919. 
Hearing de novo held at Pittsburgh. 

The claimant, while working for the defendant company on Sep- 
tember 30, 1918, was putting together a nut machine and In the 
course of the work sustained a somewhat serious injury to his left 
hand. First aid was rendered promptly and the claimant taken to 
the St. Joseph's Hospital where he received attention from the nurses 
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of the hospital and from the company physician. Dr. Stein. He 
left the hoBpital that evening and from time to time aftei-wai-ds 
returned to the company physicia'j for treatment. On November V 
the doctor prononnced the claimant sufficiently recovered to go to 
work and at that time the general manager of the defendant offered 
him employment running a lathe which was somewhat lighter worJ^ 
that his former occupation. The claimant declined to accept the 
employment, stating that his hand was very painful and he was 
not in condition to work. However, ahout December 1, 1918, he 
called upon the company for work. No work was furnished him 
at this time, the representative in charge stating that the company 
at that time had no suitable job for the claimant. On January 7, 
1919, the claimant went to work for McKeuna Bros, where he received 
135.10 per week. The wages he was receiving at the time he was 
injured were ?44.50 per week, making the differencei in the wages 
when he returned to work $9.40. 

When the hearing de novo was granted the Board suggested that 
the claimant undergo an operation on the hand so as to remove the 
stump of the little finger, the accident having necessitated the ampu- 
tation of the first and second joints of this finger and the remain- 
ing stump appeared to he in the way of the free use of the (land and 
also on account of striking against objects, kept up an irritation in 
the fifth metacarpal bone which had been fractured. 

The case was heard March 7, 1919, when the testimony which had 
been taken by the Referee was adopted by consent of the parties 
and additional testimony presented. It appeared on this hearing that 
the claimant had neglected to submit himself to Dr. Schildecker, phy- 
sician selected by the Board to perform the amputation of the stump 
of the little finger. The reason given was that he did not care to have 
any one except his own physician perform the operation. The hear- 
ing was thereupon continued until May 23, 1919, for the purpose 
of having the stump of the little finger removed by his own doctor. 
At the hearing May 23 the claimant appeared and called his own 
physician and another physician selected by him to testify that there 
would be no improvement in his hand by reason of the operation 
directed, and additional testimony as to the present condition of 
the injury was submitted. 

Prom a consideration of all the testimony in the record, the Board 
makes the following: 

FINDINGS OF FACT. 

1. That neither the claimant nor the defendant rejected the pro. 
visions of Article III of the Workmen's Compensation Act of 1915 
and are subject to its provisions. 
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2. That the claimant, William Dorring, was employed by the 
Neely Nut & Bolt Co., at its plant, South Twenty-second street, Pitts- 
burgh, Pa., as a machinist at an average weekly wage in excess of 
|20 per week or the sum of $44.50 and while in the course of his 
employment September 30, 1918, repairing a nut machine a bolt 
broke and fell on his hand injuring the little linger to such an extent 
that it was necessary to amputate the first and second joints leaving 
the phalange or joint next the palm of the hand ; the ring finger was 
cut and the fleshy part of the hand at the base of the little finger was 
cut and the metacarpal bone in this part of the hand slightly frac- 
tured. The thumb, index and middle finger were normal at the time 
of the hearing before the Board, with slight stiffness in the ring finger, 
but not sufficient to interfere with its use. These injuries do not 
constitute the loss of the use of the hand, but by reason of the injuries 
sustained the claimant was totally disabled from performing work 
from^the date of injury to December 1, 1918. 

3. That the defendant company furnished the claimant with reason- 
able medical, surgical and hospital services on account of his in- 
juries during the first fourteen day of his disability. 

4. That the Ocean Accident & Guaranty Corporation, a corporation 
insurance carrier of the defendant, was permitted to intervene as 
party defendant. 

5. That the claimant, December 1, 1918, returned and asked for 
work of a lighter character than he had formerly been performing. 
He was not given work by the defendant at this time, but later sought 
employment with McKenna Bros,, with whom he began working 
January 7, 1919, at a weekly wage of $35.10. 

CONCLUSIONS OF IiAW. 

1, That Article III of the Workmen's Compensation Act of 1915 
applies to the contract of employment existing between the claimant 
and defendant September 30, 1918. 

2. That tbe claimant having sustained accidental injuries in the 
course of his employment with the defendant is entitled to compen- 
sation for total disability as provided in Section 306-(a) of the Work- 
men's Compensation Act of 1915 from the fourteenth day after 
disability, which has been found to be December 1, 1918, and for 
partial disability from that date under Section 306-(b), on the basis 
of the difference between his wages at the time of the injury and his 
wages after he returned to work. 

AWAED. 

There is awarded to William Dorring, claimant, against the Neely 

Nut & Bolt Co., defendant, compensation at the rate of 50% of ¥20 

or $10 per week for the period beginning October 14, 1918, and ending 

10 
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December 1, 1918, and oompeosation for partial disability at the rate 
of 50% of the difference between |44.50 and |35.10 or J4.70 per 
week from Utcember 1, 1918, so long as the partial disability re 
mains unchanged, not exceeding 300 weeks, the defendant to be 
allowed credit for all payments of compensation heretofore made. 



Malloy V. Viscose Co. 
{5 Dept. Reports 1262.) 

Accidenl—What con$titulea an accident — Employe tripped b)/ another employe. 

While upon the premiaes of the employer, and on her wsy home after vorkiiig 
tiours, an employe was trippe<l by another employe, whereby she was injured. Held, 
that the employe had sustaiued an accident which entitled her to compensation. 



Claimant not represented. 

Defendant represented by H. A. Davis, Philadelphia. 

OPINION BY COMMISSIONER SCOTT— June 24, 1919. 

This case comes before the Board upon a statement of agreed facts 
under the provisions of Section i22. On October 31, at a few minutes 
after 5 o'clock P. M. the claimant, after her day's work was com- 
pleted, was passing out of the factory yard and was tripped by another 
employe of the defendant company and as a result sustained a dis- 
location of the humerous causing disability from that date until Jan- 
uary 6, 1919. It also appears from the agreed statement of facts 
that there were no obstructions in the path of the claimant; that the 
pavement was clear and that the claimant had left the factory in 
which she was employed and the time she sustained the injury was 
after working hours and she was not going on any errand of the 
employer. 

Under these facts the question for determination by the Board is 
whether what happened to the claimant is a compensable accident 
under Section 301 of the Workmen's Compensation Act. The state- 
ment of facts implies that the claimant was either yet upon the prem- 
ises of the employer or just leaving the premises through the factory 
yard at the time the accident occurred. 

The Board has decided that employes on their way to or from work 
and yet upon the premises, who meet with an accident by reason of 
the condition of the premises are entitled to compensation. Parfay p. 
Jones & Laughlin Steel Co., 2 Dept Reports, 1293, Boards Dec. Vol. 1, 
page 108. 
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We cannot see any difference in principle from a defective pave- 
ment and an interference b; a co-worker under the state of facts 
described in the petition causing an injury to an employe. We there- 
fore decide that the claimant iB entitled to compensation. An agree- 
ment can therefore be entered into for tlie disability based upon 50% 
of the average weekly wages as computed under the rules of the 
Board. Having decided that the claim is compensable, we direct such 
agreement to be filed. 



I.iewis V. Superior Coal Co. 

(5 Dept. Keports 1261.) 

Compciisation, computation of-~Miatdk»~Petilion for review. 

If it is apparent to the Board that a mistake has been made with refereDce to the 
date from which compensation should be computed, correction will be made on peti- 
tion for review. 

Claimant appeared in person. 

Defendant represented by Frank P. Martin, Pittsburgh. 

OPINION BY COMMISSIONER SCOTT— June 24, 1919. 

This petition was referred by the Board to Referee Snyder to hear 
testimony and forward the same to the Board for its consideration. 
The testimony taken was certified to the Board. The agreement sets 
out that the claimant was employed by the defendant as a scraper in 
its coal mine and sustained an accidental injury November 7, 1918, 
which resulted in dislocation of his left elbow ; further, that the dis- 
ability began November 21, 1918, and that the employe returned to 
work December 9, 1918, the rate of compensation being JIO per week. 

Neither the defendant nor its insurance carrier appeared at the 
hearing and no testimony was offered on behalf of the defendant. 
From the uncontradicted testimony of the claimant it appears that 
he was injured on the 7th of November, 1918, that his disability be- 
gan at once, although it is stated in the agreement that the disability 
did not begin until November 21, 1918, and continued untU December 
9, 1918, which is also admitted or stated in the agreement, and that 
he was not able to do any work during that time. 

The claimant further states that at the time he signed a paper he 
received f5. From the answer filed by the defendant the disability 
was dated from what appears to the Board to have been the four- 
teenth day after disability and payment of compensation made upon 
the basis of fourteen days after the 2l8t of November or for three days 
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in the month of December, The Board ia satisfied that compensation 
should have been paid from the 21st of November, 1918, or from the 
fourteenth day after the disability instead of trom fourteen days after 
the 21st of November. The mistake which is apparent in the agree- 
ment was in beginning the period of disability two weeks after the 
actual injury. 

The defendant should arrange to pay in addition to the |5, two 
weelia compensation in the aum of J20. The agreement being incor- 
rect, it is disapproved, with the suggestion that the defendant enter 
into a supplemental agreement rectifying the mistake in the agrM- 
ment reviewed. 



Graff V. Walton Lumber Co. 

(SDept. B«portsl263.) 

Dependency — Parent upon diUd. 

It the teBtimony establishes that ft considerable portiou of the wages en 
deceased son were necessarily used by the parents for the support and 
comfort of the home, the parents were dependent to soma Pitent upon th» 
of the deceased son and compensation will be ewardett. ■ 



Claimant represented by Vernon Hazzard, Monongahela. 
Defendant represented by Wiahert & Dickie, Pittsburgh. 

OPINION BY COMMISSIONER SCOTT— June 24, 1919. 

Hearing de novo held in Compensation Headijiinrtcrs, Hartje Building, Piittsburgh. 

By agreement of counsel the record presented to the Referee and 
the testimony before the Referee were adopted as if taken before the 
Board and additional testimony was also taken by the Board. 

Prom a careful consideration of all the testimony in the case, the 
Board is satisfied that dependency of the parents to some extent has 
been established by the testimony. The Board has drawn from the 
testimony the following: 

FINDINGS OF FACT. 

1. That Raymond Graff, the son of the claimants, was unmarried, 
lived at home and at the time of his death was about nineteen years 
of age. During the year before his death he was earning from $2 to 
|3 a day and at the time of his death his average weekly wages were 
$18. He worked in the planing mill of the defendant company and 
while in the course of hie employment on January 2, 1919, was caught 
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on a set screw and whirled around tlie shaft, crushing both l^s and 
necessitating their amputation, and suffering other injuries to his 
body. He died aa a result of these various injuries on January 26, 
1919. 

2. That neither the said Raymond Graff nor the defendant com- 
pany had served upon the other notice of rejection of Article III of 
the Workmen's Compensation Act. 

3. That the expenses of sickness and burial amounted to $375, f75 
was paid on medical attention for a major operation and $100 funeral 
expenses were tendered to the claimants, but not accepted and re- 
main unpaid by the defendant. 

4. That at the time of the death of Raymond Graff be was sur- 
vived by his father and mother, Lewis Graff and Elizabeth Graff, 
claimants ; that the father, Lewis Graff, is fifty-one years of age and 
has worked at various occupations, but generally as a coal miner; 
tbat the father has not always been in good health and by reason of 
this fact during the year preceding the death of the son was laid off 
from work for a period of about three months; that the claimants 
owned their own home which was built by them upon a lot costing 
?125. The house originally consisted of four rooms built twelve 
years ago. Jn February, 1918, with the assistance of the deceased 
son and the son Charles who is now serving in the IT. S. Army in 
France, the addition of a kitchen and bed room costing about $700 
was built to the house; that the family of the claimants now consists 
of the claimants and a daughter, Catherine, fifteen years of age, who 
lives at home, aiding the mother with the household duties, but not 
earning any money. During the year before the death of the son, the 
father's wages, when he worked, were between $5 and $6 per day. 
The wages earned by Raymond were $36 every two weeks which were 
given by him to his mother and she returned to him for spending 
money $10 of the two weekly payments and in addition bought hii 
clothes. Charles Graff earned $6 a day which he gave to the mother, 
and she gave him back $10 a week for spending money. Elizabeth 
Graff, one of the claimants, as shown by the testimony, took charge 
of the wages of the father and the two sons and as stated, paid out of 
the fund $5 a week to Raymond for spending money, and $10 a week 
to Charles for spending money, and $5 to $6 per month to the husband 
for incidental expenses. ' The balance of the fund was applied by her 
toward the general expenses of the family, including the grocery bills, 
milk, fruit and meat bills, clothing, insurance, taxes and various dues 
and in addition the moneys saved up were paid out in the construc- 
tion of the addition to the home. In the testimony taken upon the 
hearing rf« novo a detailed statement of all these expenditui-es is 
given, which shows a careful and economic distribution of the fund. 
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The Board is satisfied that a considerable amount of the wages of the 
deceased son were used toward the support and necessary comfort oE 
the home and that the claimants were dependent to some extent upon 
the earnings of the deceased son at the time of his death and for 
some time prior thereto. 

CONCLUSION OF LAW. 

1. That Article III of the Worlimen's Compensation Act of 1915 
applies to the contract of employment existing between Raymond 
Graff, the deceased son, and the defendant compaqy January 2, 1919. 

2. That under the facts as found the claimants are entitled to 
recover compensation as provided in Section 307, paragraph 7, and to 
the additional sum of |100 for expenses of last sickness and burial. 

AWARD. 

There is awarded to Lewis Graff and Elizabeth Graff, claimants, 
father and mother of the deceased son, Raymond Graff, compensation 
at the rate of 20% of $18, or $3.60 per week for a period of 300 weeks, 
beginning February 10, 1910, payable as the wages of the deceased 
were paid. And there is also awarded to the claimants the sum of 
$100 for expenses of last sickness and burial. 



Walsh V. Delaware, Lackawanna & Western K. R. Co. 

(5 Dept. Reports 1257.) 

Injury iiy aoddeni — Strain — Hernia. 

If the evidence shows that the claimaDt, whUe liftiDg a heavy object felt a pain 

such as comes from a strain, and bis statement is corroborated by the circnmatances, 

it ia not error for the Referee to find that the claimant had strained himself and 

thereby caused a hernia. 



Appellant represented by D. R. Reese, Seranton. 
Appellee represented by H. B. Andrews, Scrauton. 

OPINION BY COMMISSIONER SCOTT— June 24, 1919. 
The Referee found that the claimant, an employe of tlie Delaware, 
Lackawanna & Western E, R. Co., while in the course of his em- 
ployment at one of the round houses of the railroad company, was 
engaged in lifting a main connection on one of the locomotives and 
strained himself producing or causing a rupture or hernia and held 
that this was such an accident as entitled the claimant to compensa- 
tion for the period of his disability, viz., from May 1, 1918, to August 
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The defendant coDtends tbat the evidence does not suBtain the find- 
ing that the hernia was produced by a strain, the result of lifting, 
and that because the Referee has not set out the testimony and the 
facts from which his inferences are drawn in sufficient completeness, 
a hearing de novo should be granted. The- facts and circumstances of 
the employment, the character of the work that the claimant was en- 
gaged in at the time he alleges he sustained the strain which he 
states caused the hernia, might have been more fully set forth in the 
findings. We do not think it is necessary, in making findings, that all 
of the testimony should be set out, if the testimony in the record suf- 
ficiently supports the inferences of fact arrived at by the Referee. 

There is sufficient evidence to show that the claimant was engaged 
with others in lifting a heavy rod or main connection of one of the 
locomotives, and the claimant's statement that at the time he felt a 
pain such as comes from a strain is corroborated by the circum- 
i^tances, and it was not error for the Referee to find tbat he strained 
himself and thereby caused a bemia. 

In Smith v. Pittsburgh Coal Co., on appeal from the affirmance oi 
an award by the Compensation Board, Shafer, President Judge of the 
Common Pleas Court of Allegheny county, held that strain can be 
the proximate cause of hernia, Workmen's Compensation Decisions 
(Mackey), Vol, I, page 88, which case has been atQrmed by the Su- 
perior Court at No. 8, April term, 1918. Since the Board is satisfied 
llvit the findings and conclusions of the Referee are supported by the 
evidence, the appeal is therefore dismissed. 



McCtonigal v. Kliehm. 

AcoideiU — t'ciirse of employmeat^-U alter Habhed "by fhealre patron. 
The claimant was a uehcr in a moving picture theatre. He engaged in a Bcnffie 
with a man who was creatinit a nuisance in the place and the trouhle was renewed 
on the street a few minutes later, after both had been ejected from the bouse, where 
the claimant was stabbed by his opponent. Held, that the award of the Referee 
should be aOirmed. 



Appellant represented by E. J. Hartje, Pittsburgh. 
Appellee not represented. 

OPINION BY COMMISSIONER SCOTT— June 24, 1919. 

The claimant was an usher tor the defendant, who conducted a 

moving picture house at No. 3407 Butler street, Pittsburgh. On the 

evening of December 7, 1918, Mike Prodente came into the theatr^by 
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the side door or exit and against the request of the claimant, the usher, 
was pushing and jostling women anc! children about. He grew 
angry because his demand for a seat was not immediately granted 
and attacked the claimant. The claimant and Prodente engaged in a 
scufQe. The defendant, the" owner, interfered and put them both out 
of the theatre. Within a few minutes in the immediate neighborhood 
of the theatre on the sidewalk the claimant was stabbed by Prodente, 
inflicting such wound as required the claimant to be taken to Mercy 
hospital where he remained sixteen days. He afterwards recovered 
from the results of the stabbing and was able to resume work. 

The testimony as to what occurred in the house and after the claim- 
ant and Prodente were ejected from the theatre is conflicting and 
contradictory. 'Hie findings of fact made by the Referee have support 
from at least the testimony of some of the witnesses and he is the best 
judge of the credibility of the witnesses, having had them before him. 
The conclusions he has reached from a consideration of all the testi- 
mony are substantially justified and*we think there would be no 
profit in the taking of any further testimony. 

The award made by the Referee is therefore affirmed and appeal 
dismissed. 



Tachet i\ Pennsylvania Coal & Coke Co. 

(5 Dept. Reports 1283.) 

Buipetuion of compensation, taking og — Claimant not reoovered. 

An examination indicated that tlie tSeets of the injury sustained by the employe 
made it impoaaiblc to do any work which the employer eould'oSer. The suspension 
of compensation payment was taken oS and the petition to terininate the ag'^'^eut 
wn« refuBttd. 



Claimant represented by Frank P. Barnhart, Johnstown. 
Defendant represented by John H. McCann, Ebensbui^. 



OPINION BY COMMISSIONER SCOTT— June 30, 1919. 

An order was made on this petition December 21, 1918, suspending 
compensation payments from December 17, 1918, until January 21, 
1919. The claimant presented petition to have the suspension of com- 
pensation payments taken off, to which petition the defendant fileil 
an answer March 10, 19W, denying total disability and alleging that 
the claimant could do light work. March 31, 1919, hearing on this 
petition and answer was held before the Board at Library Hall, Johue- 
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town, testimony was taken and it was then agreed between the parties 
tliat an X-ray be taken by Dr. H. M, Stewart, of Johnstown, covering 
the lumbar and dorsal region, location of alleged injury, the written 
report by Dr. Stewart to be submitted to the Board and accepted a.s 
if taken under oath. The following report was made by Dr. Stewart: 

"May 24, 1919. 
"Made X-ray examination of Vincent Tachet inside 
last two weeks and find first lumbar vertebrae still ahowa 
some signs of injury, especially the transverse processes. 
Looks better than former examination and seems to be 
improving from an X-ray viewpoint. The lateral view 
of spine shows no injury to body of vertebrae in this re- 
gion. 

"Very truly vours, 

"(Signed") H. M. Stewart." 

Theire was also submitted three X-ray pictures which have been 
attached to the record. 

Prom a consideration of the testimony taken March 31, 1919, and 
the report of Dr. Stewart, the Board finds that the disability which 
was the basis of the agreement still continues. 

In obedience to suggestion made by the Board when the compensa- 
tion payments were suspended, the claimant made an effort to per- 
form work on the picking table. The Board is satisfied that thia 
work cannot be done with any satisfaction to the claimant or the em- 
ployer and there does not seem to be any class of work which the 
employer can offer the claimant which he can do. The suspension of 
compensation payments is taken oflf and the petition to review the 
agreement and terminate it is refused at this time. In view, how- 
ever, of the suggestion made by Dr. Stewart that the X-ray develops a 
seeming improvement in the claimant's condition, it is suggested that 
the claimant make some effort to perform some work and occupy him- 
self in some soitabl* activity in tha hop« that hji condition may 
improvs. 



Miller v. Day & Zimmerman. 
(5 Depf. Reports 1263.) 

Review of compensation agreemenl-^-JSvidence. 
On a petition for review ot a compcosHtion agreement asking that comprnsHtion 
b<! continued beyond the date fixed by the Referee for termination, the elaimant 
ronnt support bis petition bf sufficient and competent evidence. 



Claimant not represented. 

Defendant represented by Clarence R. Smith, Johnstown. 
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OPINION BY COMMISSIONER HOUCK— June 30, 1919., 

Originally, an agreement for the payment of compensation was 
entered into by the claimant and defendant. On a petition to ter- 
minate, the Referee, after hearing, continued compensation until De- 
cember 20, 1917. He decided that furrther compensation, if any, 
should be based on partial loss of earning power. 

The case is now before the Board on a petition for review filed by 
the claimant. The basis of his petition is that he is entitled to com- 
pensation from December 20, 1917, to June 24, 191S. He contends 
that he was unable to work between these dates due to the injury 
which he suffered. The evidence shows that after December 20, 1917, 
the defendants were no longer engaged in business at the place where 
the claimant resides. It also shows that the claimant did not return 
to work until Jane 24, 1918, but there is nothing beyond the state- 
ments of the claimant himself which shows that he was unable to 
obtain employment between December 20 and June 24. He testifies 
that he asked for work at only one place and he claims that he was 
refused work on the ground that he was still incapacitated. He was 
asked, "Is your hand practically the same now as it was then?" And 
he answered, "Yes, sir." If that is so, and he is now able to work, 
then the condition of his hand had nothing to do with his failure to 
secure employment on December 20. 

Taking into consideration all the evidence in the case, it is clear 
that the claimant has failed to support his petition for review with 
such evidence as would warrant the Board in finding in his favor. 

Consequently, the petition is dismissed. 



Lilly V. Altoona Concrete Construction & Supply Co. 
(5 Dept. Reports 1288.) 

Reviem of compensation agreement — Eviience of diaaliUtv. 

It being shown that the employe's Uability to work waa due to causea other than 
tlie injury received, the petition tor review was dismissed. 

Compensation payments — Re-imhursement for those erroneoudv mode — Bjiideiice. 

An order for the re-imbursement of an employer for poymcnta of comepnsation 
made after the employe had actually returned t 
testimony fails to disclose cleary t 



Claimant not represented. 

Defendant represented by E. Kemp Cathcart, Spangler. 
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OPINION BY COMMISSIONER HOUCK— Jane 30, 1919. 

The claimant and defeadant entered into a compensation agree- 
ment. Compensation was paid under this agreement until August 
10, 1918. On August 28, 1918, defendant filed a petition to terminate 
the agreement, and, after a hearing by the Referee, il being estab- 
lished that the claimant had returned to work, the agreement was 
terminated. 

The claimant contends that he is still unable to do hard work and 
on these grounds be asks the Board to review the agreement. The 
evidence in the case shows that any inability to work is due to con- 
ditions which existed prior to the injury, and the testimony of the 
physicians, who examined the claimant, establishes the fact that 
work will be beneficial to the claimant and will tend to restore him 
to his normal strength. In view of these facts there is no reason why 
the defendant should continue compensation payments. 

The insurance carrier, the Maryland Casualty Co, asks the Board 
to reimburse tbem for payments which were made while the claimant 
was working. This request is on the ground that the claimant 
had not notified either the defendant or the insurance carrier that he 
had returned to work. Careful reading of the testimony fails to show 
clearly what the extent of the reimbursement should be. It would be 
very difficult for the Board to make a decree on the evidence before 
it. Besides this fact we feel that the employer and his insurance 
carrier are bound within reasonable limits to keep track of the in- 
jured employe. Only in this way can the Compensation Act be in- 
telligently administered. Consequently, an order for reimbursement 
will not be made in this case. 

For the reasons stated above the claimant's petition for review is 
dismissed. 



Beck V. Phosphor Bronze Smelting Co. 
(5 Dept. Reports 1285.) 

Use of memier, loas of — Hand — Total diaolilitf/. 

The claimant completely lost two Bngers of one hand and three fingera of the 
other while the remaining fingora on hoth hands were more or less injured and In 
a Btate of partial flexion. Held, that the claimant had lost the use of both handd 
and was ntider total diaahility. 

Claimant not represented. 

Defendant represented by Layton M. Schoch, Philadelphia. 
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ORDER BY THE BOARD— July 3, 1919. 

This case came before the Board on petition to review the agree- 
ment. By agreement of parties the proceedings are considered as 
though on petition to modify the agreement to determine wether or 
not the injuries constitute total disability. The Board finds as a fact 
that the disability is as follows: 

FINDINGS OF FACT. 

On the right hand there is an irregular stellar Bcar on the back of 
the hand running around on the ulnar side into the palm of the hand 
and extending through the palm of the hand to the line of the thumb. 
This is an extensive scar and in several points is not thoroughly 
healed, shows scaling and adhesions of the underlying structure. The 
thumb has restricted flexion and extension, the index finger has re- 
stricted flexion on the first joint but other joints are free; the middW 
finger is in position of partial flexion and the movements in that 
finger are restricted so that there is not free action. The ring and 
little fingers are amputated at the first joint (leaving no finger at all). 
On the left hand there is extensive scarring latterally and at the end 
of the thumb, the index, ring and little fingers are amputated at the 
first joint which includes the removal of the entire fingers; the 
middle finger is in a position of partial flexion, cannot be fully ex- 
tended and the movement of flexion and extension are continued 
only at the first joint. 

Upon the foregoing underlying facts, the Board determines that the 
claimant has lost the use of both hands and is under total disability. 



Pleam v. Commonwealth of Pennsylvania. 
(5 Dept. Reports 1S28.) 

Courte of emplo]/ment — Acoident oomtrrinff in — Evidence — Infiaenta. 
An employe contracted influcDza, iiossibly from bandline hospital equipment for 
the State. In the absence of evidence that the disease bad been contracted while 
in the course of bis employment hia wife was refuaed compensation. 



Appellant repr^ented by Harry B. Saussman, Harrisburg, 
Appellee represented by Wm. M. Hargest, Harrisburg. 

OPIJriON BY COMMISSIONER HOUCK— July 10, 1919. 
The deceased husband of the claimant was employed by the Cojii- 
raonwealth of Pennsylvania as a stenographer and clerk at the State 
Arsenal at Harrisburg. It was part of his duty to check supplies 
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whicli were i-eturned to the Arsenal from various emei^ency hospitals 
established throughout the State for the treatment of influenza eases 
during the epidemic of last fall. Some of this material was in a stained 
and filthy condition, and it was established that the deceased checked 
such material as late as November 29, 1918. On the Ist of December, 
in the evening, the deceased consulted a physician who found him suf- 
fering from the usual symptoms of influenza. He died on December 
9, 1918, the cause of death being bronchial pneumania following in^ 
fluenza. The Referee disallowed compensation on the ground that 
the disease from which he died was not the result of violence to the 
physical structure of tiie body. The EeJ'ei-ee found that there was not 
a direct causal connection between the decedent's exposure to the 
equipment and his final illness. He also found that the deceased did 
not suff'er any violence during the course of his employment which 
effected a sudden cliange in the physical structure and tissues of the 
body. The claimant's appeal is based on the ground that these find- 
ings of fact are not supported by the evidence. 

The Workmen's Compensation Act of 1915 provides for compensa- 
tion for personal injuiy to, or for the death of an employe by acci- 
dent in the course of his employment. It then goes on to state, Sec- 
tion 301 : "The terms 'injury' and 'personal injury' as used in this Act, 
shall be construed to mean only violence to the physical structure of 
the body, and such disease or infection as naturally results there- 
from." The terms "accident" and "personal injury" have been de- 
fined in numerous cases, both by the Compensation Board and by the 
Supreme Court, and while they have a wide significance, it is very 
doubtful Tft'hether the contraction of influenza which is an acute in- 
fectious and moderately contagious disease can be included within , 
those terms. Common experience has shown that influenza is an or- 
dinary disease. It was contracted by all sorts of people In all sorts of 
occupations. It has never been shown, that the employment of the per- 
son stricken had anything to do with the contraction of the disease. 
The disease diflfers from anthrax and dermatitis. When either of these 
diseases are contracted there is an immediate and sudden change in 
the physical condition of the patient. The time and place of the con- 
traction of the disease are known almost positively. On the other 
band, it can be known with no degree of certainty when or where influ- 
enza is contracted, and unless the claimant can show that the disease 
was contracted in the course of the employment of the deceased, she is 
not entitled to compensation. In this case the claimant has not sus- 
tained the burden of proving that the disease was contracted in the 
course of her husband's employment, consequently, it is unnecessary 
to decide whether the contraction of influenza is personal injury by 
an accident. 
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There ia testimony of several physicians and that which ia most 
favorable to the claimant simply indioatea that the deceased may 
have contracted the disease at his place of employment. The testi- 
mony of an impartial physician, selected by the Referee, shows that 
the deceased could have contracted the disease while checking up the 
equipment, and at the same time he could have contracted it probably 
mere directly from individuals with whom he came in contact in his 
daily work, or on the street, or at home, because of the prevalence of 
the epidemic. The evidence is too indefinite and uncertain to sustain 
a finding that the disease was contracted in the course of the employ- 
ment. From this testimony we fail to see how it would be possible to 
trace a direct cause and effect between the exposure to the equipment 
and the final illness. 

The finding of fact of the Eeferee are fully supported by the evi- 
dence, we, therefore, afiirm them, together with hia conclusions of 
law, and dismiss the appeal. 



Completa v. T. A. Gillespie Co. 
(5 Dept. Reports 1325.) 

Courie of emploj/ment — Place of accident. 

An employe was injured by a railroad train just after the morning's work hail 
been conctnded, while he was on his way to get his lunch can, at a place about 
fift; feet trom where be had been working and within the area of employment. 
Held, that he was in the course of bis employment when the accident bccurred. 

SuTgical, medical and hospital aervicei-^Refuxal io alloto amputaiion of limi. 

An employe's refusal to allow the amputation of hia limb cannot in case of bis 
death, affect the riglit of his dependents to claim compensation, irrespective of 
whether the refusal was reasonable or unreasonable. 



Appellant represented by O. B. Skinner, Pittsburgh. 
Appellee represented by W. N. McNair, Pittsburgh. 

OPINION BY COMMISSIONER HOUCK— July 10, 1919. 
The deceased employe was employed by the defendant company 
which was engaged in laying a gas main for the United States Steel 
Co. It was necessary for the defendant company to tunnel under 
the Pennsylvania railroad tracks at Duquesne. The deceased was en- 
gaged in the work of driving piles and laying stringers to support the 
tracks of the railroad company. Th? operation oi* the defendant 



company covered an area of about one hundred feet. On January 
10, 1918, at about 12 o'clock the whistles blew for dinner. Between 
two and five minutes after 12 o'clock the deceased was found lying on 
one of the railroad tracks a distance of about fifty feet from where 
he was actually employed that day, but on the scene of the defandant's 
operation. The deceased had been ruu over by a train of the Penn- 
sylvania Railroad which was being shifted on that track. It seems 
that he was crossing the tracks for the purpose of getting his lunch 
can. He was euflfering from a badly mangled leg, and the t)hysician 
who treated him advised amputation as the only thing which would 
save his life. The deceased was urged to submit to the operation but 
be refused. On January 18 he died. 

The Referee awarded his dependents compensation and the de- 
fendant appeals from the award. The appeal raises two questions. 
First, whether the deceased, at the time of the injury, was in the 
course of his employment with the defendant company. Second, if 
that question be answered in the affirmative, whether the dependents 
of the deceased are to be deprived of compensation because of hia 
refusal to submit to the operation which may have saved his life. 

It seems clear to us that at the time of the accident the deceased 
was in the course of his employment. He had not yet had the oppor- 
tunity to leave the place of employment to get to the place where he 
was to have his lunch. He had not even left the actual scene of the de- 
fendant's operation. This phase of the case is governed by Tigue v. 
Forty Fort Ck)al Co., C. P. of Luzerne Co., May Term, 1917, No. 810 ; 1 
Mackey Court Decisions 458. (Affirmed by Supreme Court, Tigue v. 
Forty Fort Coal Co., 5 Dept. Reports 985.) In that case Judge 
O'Boyle said: "As a general proposition, the rule is, that an employe 
who has finished his work, is entitled to the protection of the Com- 
pensation Act, until he has completely left the place, or has had suf- 
ficient time to leave it and come upon a public highway, or upon a 
place entirely disassociated from the plant or place of his employ- 
ment." Applying this rule we hold that the deceased was injured by 
an accident while in the course of his employment with the defendant. 

As to the second ground of appeal, it is unnecessary, in this case, 
for us to decide whether the amputation of the limb is such a serious 
operation that a refusal to submit thereto would or would not be 
unreasonable. Section 306-(e), of the Workmen's Compensation Act, 
which is the section relied upon by the appellant, provides as follows: 
"If the employe shall refuse reasonable surgical, medical and hospital 
services, medicines and supplies tendered to him by his employer, he 
shall forfeit all right to compensation for any injury, or any increase 
in his incapacity shown to have resulted from such refusal." This 
provision is directed against the employe himself and does not affect 
the rights of his dependents in any way. The Board cannot read into 
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the Act a provision which is not there. The decedent's refusal to sub- 
mit to the operation cannot affect the right of his dependents to com- 
pensation, and it is immaterial, in this case, whether the operation 
was reasonable or unreasonable, or whether it would have saved hia 
life or not. See Czermac v. H. C. Frick Coke Co., 2 Dept. Reports 
2239 ; Sims v. Homer City Coal & Coke Co., 2 Dept. Reports 2243. 

Accordingly, since the deceased met with an accident in the course 
of his employment, which resulted in hia death, and since his refusal 
to submit to the operation cannot affect his dependents, the award of 
the Referee should be sustained, ' 

The defendant, in the brief filed, has pointed out clerical errors in 
the Referee's cakulation of compensation. The Referee awarded 
compensation for a period b^inning February 1, 1918. The injury 
occurred on January 10, 1918, and compensation, therefore, is payable 
(■rom January 24, 1918. On March 1, 1921, one of the dependent chil- 
dren becomes 16 years of age, and the Referee awarded compensation 
from that date until the completion of the 300 weeks from February 
1 , 1018, at the rate of twenty-six and two-thirds per cent, of f20, or 
$5.43 per week. Twenty-six and two-thirds per cent, of f20 is f5.33, 
and the award should be at the rate of f 5.33 per week from March 1 , 
1921, until the completion of the 300 weeks period which began on 
January 24, 1918. With these modifications the award of the Referee 
is afiBrmed and the appeal is dismissed. 



Myers v. Canonsburg Gas Coal Co. 

{5 Dept. Reports 1421.) 

Compensation agreement, termination or modification thereof, — Evidence — Offer of 
v>ork by emploj/er. 

An employer who desires to terminate or modify a compenaatiou agreement on 
the ground of total or partial recover; of the iujured employe, must offer the em- 
ploye such work as lie is able to perform before termination or modification will be 
ordered. * 



Appellant represented by W. C. Brown, Pittsburgh, 
Appellee represented by A, Boyd Crumrine, Washington. 

OPINION BY COMMISSIONER HOUCK— July 10, 1919. 

The claimant suffered a severe fracture of the right femur in the 
course of his employment with the defendant. The parties entered 
into an agreement under which compensation was paid. The de- 
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fendant filed a petition for termination of the agreement on the 
ground that the claimant is now able to do light work. The Referee 
found that the claimant is still disabled and that the defendant bas 
not offered him any employment which he Ib capable of performing. 
Consequently, the Referee disallowed the petition, holding that the 
defendant company is obliged to pay compensation to tlie claimant 
until his disability ceases or until the defendant provides him with 
work which be can perform. The defendant appeals from the dis- 
allowance of his petition on the ground that the Referee is not justi- 
fied in holding that the employer must fumi^ an injured employe 
with employment. 

The Board has disposed of this question in Olerka v. Iiehigh & 
"Wilkes-Barre Coal Co., 3 Dept. Reports 2944. In that case Chairman 
Mackey said : "Furthermore, we take it to be the duty of the employer 
to go further than to simply present the opinions of witnesses that 
the employe has either recovered or can perform certain forms of 
labor. The burden rests upon the employer to furnish the injured 
employe some employment that he can perform and thus present to 
the Board the very best testimony as to the condition of the employe 
and his ability to earn wages. The employer is then giving the 
Board exact data from which it can decide that. the employe is either 
cured or has partially recovered and can adopt his then present 
wages as a basis for computing compensation for partial disability. 
Of course, the employe must do his part. He cannot stand back and 
stubbornly refuse to accept a reasonable offer at the hands of his 
employer. In such a case it would become our plain duty to discon- 
tinue compensation entirely and wait until the employe yielded to 
reason, accepted a position and gave us the figures for computing his 
partial disability," See also Fomatti v. Tower Hill GonnellsvlUe 
Coke Co., 5 Dept. Reports 94. 

In the case at bar the claimant has testified that he is willing to do 
any light work he is able to perform. Accordingly, unless the em- 
ployer furnishes him with such labor he is obliged to continue com- 
pensation payments until disability has ceased. 

The findings of fact and conclusions of law of the Eeferee are 
affirmed and the appeal is dismissed. 
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Clark V. McFeely Brick Co. 
(5Dept Reports 1418.) 

Physical condition of emplof/e — Effeet on dependenti right to compensation. 
The weakened physical conditioo of an employe prior to a fatal accident sus- 
tained by him, can not affect the right of bis dependents to recover compensation. 

Evidetuse — Findings of f<u)t b]/ Referee — When firictiags will he tustained. 

1 R«feree'B findings of fact can be based, 



Appellant represented by R. M. McWade, Jr., and W. C. Brown, Pitts- 
burgh. 
Api»ellee represented by John W. Smart, Pittsburgh, 

OPINION BY COMMISSIONER HOUCK— July 10, 1919. 

This is an appeal by the defendant from an award of compensation. 
The grounds of appeal are that there is no evidence to sustain the 
findings of fact of the Referee, This is a question of law, and on such 
appeal it is merely the function of the Board to determine whether 
there is any evidence to sustain the findings of fact. 

The testimony shows that the claimant's deceased husband was 
found in the wash room at the place of his employment, sitting on a 
bencb, with his head in his hands, vomiting and in a semi-conscious 
condition. There was a mark on his forehead the size of a quarter, 
which was raised up about one-half an inch. This was on October 23, 
1918. He remained in a semi-conscious and slightly delirious condi- 
tion until November 4, 1918, when he died. There were no eye wit- 
nesses as to what had happened in the wash room, but the physician 
who treated the deceased testified that he had died of concussion of 
the brain caused by an accident. There is no doubt that whatever 
happened, happened in the course of the employment of the deceased. 
The only question raised by the appeal is whether there was any evi- 
dence which would sustain the finding of fact of the Referee that the 
deceased met with an accident, which subsequently caused his death. 

The Board has held repeatedly that an award cannot be sustained 
which rests upon mere probability. The claimant must show that 
there was an accident in the course of employment and that the acci- 
dent resulted in the death. But since there are many accidents to 
which there are no eye witnesses and which, therefore, cannot be 
proved by direct evidence, the Boai-d has held that, if the occurrence 
of an accident can fairly be inferred from all the evidence in the case, 
including circumstantial evidence, an award under these drcum- 
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stances will be sustained. On this point the Board has said: "In th» 
administration of a Workmen's Compensation Law all inferences of 
fact should be resolved in favor of the claimant, where the circum- 
stances will justify such a course. While it is very true that the 
burden of proof rests upon a claimant, still there are many cases 
where aU the claimant can do to establish a right of compensation 
will be to present the evidence of such circumstances that from them 
alone the conclusion must inevitably follow that death occurred in 
the course of employment. The courts are rapidly modifying the rig- 
ors of the old rules of evidence and are especially recognizing the fact 
that tribunals for the administration of laws intended to establish 
social justice must be given as wide latitude as may be consistent 
with the rights of the parties in order to properly determine the is- 
sues thus raised. There must be wide discretion vested in a Work- 
men's Compensation Board when fixing responsibility for death in 
cases where there are no eye witnesses. It it should be declared by 
courts of review that there can be no compensation to the widows and 
children of men killed in industry in the absence of an actual eye 
witness, then the object of this law will many times be defeated, where 
the circumstances are such that it is perfectly apparent that death 
occurred while actually in the course of the employer's business." 
Leary v. J. Gibson Mcllvain & Co., 3 Dept. Reports, 1619. The same 
principle has been ennnciated by the courts in compensation cases. 
See Collier v. Charles Kelly, Common Pleas of Blair Co., No. 173, Oc- 
tober term, 1917. 

In a recent case, the facts of which are somewhat similar to the 
case at bar, the Supreme Court, through Justice Moschzisker, said: 
"The question was not as to the existence of evidence, which, in the 
opinion of the reviewing body, would 'justify it 'in connecting the 
vomiting with the death,' but, was there any evidence which, within 
the bounds of reason, possibly could be held to sustain the Referee's 
findings connecting the vomiting and death?" Clark, Appellant, v. 
Lehigh Valley Coal Co., 5 Dept Reports 955. This is the very ques- 
tion at issue in this case — is there any evidence which would sustain 
the inference drawn by the Referee? Taking into consideration all 
the surrounding circumstances, together with the testimony of the 
physician, and other witnesses, that the deceased had a lump on his 
forehead which was of recent origin, and the further testimony of the 
physician that the deceased died of concussion of the brain, it seems 
clear to us that there was such evidence. 

There is some evidence that previous to this occurrence the de- 
deceased had suffered a slight arterial hemorrhage of the brain, with 
some paralysis. But the physician is specific that there were no symp- 
toms of paralysis existing at the time of this injury, but that it was a 
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«lear case of concnision of the braiji undonbtedly caused hy an injury. 
The opinion of the Supreme Court in Clark v. Lehigh Valley Coal 
Co., supra, is peitinent on this point. The court there said: "If death 
comes during the course of employment, in an ordinary way, natural 
to the progress of a disease with which one is afflicted, and with 
which he was smitten before the accident, there can be no recovery 
(McCauley v. Imperial Wool Co., supra, 327; Lane v. Horn & Hard- 
art, supra, 333) ; but, if the demise is brought about by an injury due 
to some mishap, or accident, happening during the course of his em- 
ployment, the fact that deceased had a chronic ailment which rendered 
him more susceptible to such an injury than an ordinary person 
would be, will not defeat the right to compensation." Accordingly, 
we may lay aside, in the disposition of this case, all the evidence re- 
lating to the prior physical condition of the deceased. 

The Board has said again and again that it is not disposed to re- 
verse the findings of the Beferee, unless there is clear and manifest 
error, especially in cases where the credibility of the witnesses is 
attacked. - Since all the circumstances in this case point to the fact 
that the deceased met with an accident in the course of his employ- 
ment, which later culminated in his death, there is not clear and 
manifest error in the findings of fact of the Referee and they should 
not be disturbed. 

We have treated the case solely as an appeal based on a matter of 
law and have examined the record to see whether there is any evidence 
which would support the Referee's findings of fact. We are convinced 
that there is such evidence. We are disposed to think that the 
Beferee drew the correct inference from the evidence, and, accord- 
ingly we can see no reason for granting a hearing de ncvo. We fail 
to see what advantage woud be gained from such a hearing. Both 
parties had abundant opportunity to present their case, and any 
additional testimony which might be taken, would, in all probability, 
be merely theoretic and would hardly throw any additional light on 
the case, 

Thei-efore, since the findings of fact of the Referee are sustained by 
the preponderance of the evidence and the natural inferences to be 
drawn therefrom, we affirm his award and dismiss the appeal. 
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Zabilsky v. Elk Brook Coal Co. 

(5 Dept. Reports 1427.) 
Ziou of ute of memler-~-Eye. 

When the viflion of an eye has been reduced to twenty- thirtieths through an 
accident, and the agsiBtauce of a particular lens is necessary in order to have that 
raucb vision, whi^ lens canuot be used in connection with the remaining eje with- 
out confusion of visou, the Board will regard the claimaut as having lost the nse 



Appellant represented by William C Howell, Scranton, 
Appellee represented by John B. Jordan, Scranton. 

OPINION BY MACKEY— Chairman— July 15, 1919. 
Searing d« novo at Soranton. 

The petitioner executed a compensation agreement with the de- 
fendant on August 1, 1917, providing for weekly compensation for an 
indefinite period because of injuries to his eye received in the course 
of his employment. In the present proceedings he prays the Board 
to modify this agreement to provide for the permanent loss of the use 
lit his eye. 

The Referee who first heard the testimony ordered a modification. 
We granted a hearing de novo in order to take more testimony as to 
the condition of the eye. In consequence of this hearing de novo, we 
find the following facts : 

FINDINGS OP FACT. 

1. On July 10, 1317, both the claimant and defendant had accepted 
Article III of the Pennsylvania Workmen's Compensation Act of 
191S and were both subject to its provisions. 

2. That upon the said date the claimant while in the employ of 
the defendant was struck in the eye receiving an injury to the samR. 

3. That the average weekly wage of the petitioner was |18.10 
weekly, payable semi-monthly. 

i. Said injury caused a triangular laceration of the cornea of the 
right eye developing a traumatic cataract. There is also a Y-shaped 
tear in the front of the eye. Subsequently the cataract practically 
absorbed but leaving the scar of the triangular tear. 

5. The claimant has no use of the injured eye except by the appli- 
cation of a particular lens which when used gives him what is known 
as twenty-thirtieths vision which means that at a distance of twenty 
feet he can see only that, which, with normal vision, he should be able 
to see at thirty feet. With this eye as it is without the assistance of 
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this artlScial assistance tlie ciaimant is unable to see anything in 
detail. . There ie no way the claimant can adapt both eyes even with 
the application of this lens without a confusion in vision. The testi- 
mony indicated that the injured eye will never become a useful organ 
unless the vision in the petitioner's normal eye should aubsequently 
be lost, then the expert opinion is that the present injured eye would 
become a useful working organ. •^ 

We find, therefore, that the claimant has permantly lost the use of 
his injured eya 

CONCLUSIONS OF LAW. 

Under the foregoing findings of fact the claimant is entitled to have 
his compensation agreement above mentioned modified under the 
provisions of Section 426 of the Pennsylvania Woriimen's Compensa- 
tion Act of 1915 to provide for compensation for the loss of the use of 
his eye under Section 306-(c), with credits for payments made under 
the agreement. 



Rossi V. Mt. Jessup Coal Co. 

(5 Dept. Reports 1425.) 

I Review of final receipt— Evidence. 
If the evidence discioeea that there was a mistake of fact as to the claimant's 
pliysical condition when be signed the final receipt, the Board will disapprove aach 
, receipt and set it aside. 



Claimant represented by John Memoio, Scranton. 
Defendant represented by O. W. VoneifE, _ Wilkes-Barre. 

OPINION BY MACKEY— CHAlEMAN-^uly 15, 1919. 

On July 23, 1919 Compensation Agreement No. 623,296 was entered 
intft between the petitioner and the defendant providing for com- 
pensation at the rate of |10 per week for an indefinite period to 
which the petitioner was entitled because while at his usual occupa- 
tion for the defendant he was injured on June 28, 1918. 

Compensation was paid under the agreement until November 17, 
1918 when a final receipt was executed by the said claimant On 
February 27, 19l9 this petition was filed asking for a review of the 
said final receipt under Section 423 alleging a mistake of fact by 
the claimant. He alleges that when he signed the said paper he 
believed that he had not been badly hurt but subsequent develop- 
ments proved that he had sustained serious injuries incapacitating 
him from service for a longer period than he had anticipated. The 
subject of our inquiry is, therefore, as to what was the physical con- 
dition of Adam Rossi on June 28, 1918, in its relationship to the 
accident mentioned in the compensation agreement 
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The petitioner is thirty-five years of age. He had worked in the 
mines thirteen years and tiad been in the immediate employ of the 
present defendant for the last two years. While working on his knees 
in the mine, the roof fell and he was struck in the spine by coal 
which was said to have weighed about seven hundred pounds. He 
remained in the hospital for fifteen days and was then takeu home 
where he was under the care of a physician for two months. Several 
physicians were in attendance and photographs were made together 
with the Wasserman test. The claimant testified that after he 
executed the final receipt he made an attempt to work, but after one 
day's experience was compelled to return to his home completely 
exhausted, not being able to stand. 

Dr. Byron W. Jackson was called as a specialist on X-ray work. 
He bad taken an X-ray photograph of the claimant's back on Janu- 
ary 18, 1918 and as the result of hia investigation of the claimant's 
condition, testified that he, the claimant, was not able to work as a 
miner as of the date of his examination. 

The doctor also testified that in bis opinion the condition of the 
spine, as he discovered it, could not have existed previous to the 
accident otherwise the man could not have engaged in the work of 
a miner and that the condition was one that could have followed the 
accident as described by the claimant and provided for in the com- 
pensation agreement. 

Dr. H. D. Gardner testified to a physical examination of the 
claimant made by Doctors DeAntonio, Sturge and himself, in the 
latter part of January. It must be remembered that the date of 
this physical examination was subsequent to the execution of the 
ftnal receipt. 

Therefore, what was then found bears directly upon the claimant's 
condition on the day when he signed the receipt. This witness found 
a deformity of the spine. He also saw the X-ray picture and thinks 
that the condition that he found could have been produced by the 
accident as described. He also stated that it would have been im- 
possible for this condition to have existed prior to the accident, other- 
wise, the claimant could not have pursued the labors of a miner. 
He also was of the opinion that the claimant is not able to do any 
physical work because of this spinal injury. There was some medical ' 
contradiction of this condition, but, after a review of all the evi- 
dence, the Board is of the opinion that on the date of the execution 
of ,rthe receipt and sometime thereafter, how long is not for us to 
determine in these proceedings, the petitioner was still incapacitated 
from manual labor as a miner as a consequence of the injury for 
which he was then drawing compensation and, accordingly, the said 
final receipt is disapproved and set aside. 
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Pellegrini v. Cortez Coal Co. 
(5 Dept. Reports 1423.) 



Reviete of oompensation agreement — Breaeh of ierm* of agreement to terminate — 
Power of Board to enforce oondiiiont agreed upon. 

A compensation aEreement was terminated with ttie underataDdiiig that the em- 
ployer would famish the emploje with work, such as he could perform, further 
compeusation, if an;, to be based upon partial diaabilitj. The employer failed to 
furnish the employe work, as agreed, and a petition to review the termioation of the 
compensation agreement was filed. Held, that the Board could grant the employe 
po relief, and an action at law for breach of contract waa auggested. 



Claimant repreaented by Charles J. Margiotti, Funxsutawney. 
Defendant represented by M. M. Welsh, PittBburgb. 



OPINION BY MACKEY— CBAIBMAN— July 15, 1919. 

On April 19, 1919, Referee Snyder in a proceedings, wbich was 
properly before him, filed the following opinion: "This case comes 
before the Referee on a petition to terminate compensation payments 
under Agreement No. 37413, filed by the Ocean Accident & Guar- 
antee Corp., insurance carrier of the defendant, under date of March 
13, 1918, wherein it is alleged by the defendant that the injured'a 
disability had' ceased. At the time of the hearing it was agreed by 
and between the parties in Interest that the Referee terminate the 
agreement entered into on October 6, ldl6, between the claimant and 
the insurance carrier of the defendant, and that claimant return to 
work at such work as he Is able to perform in the mine, working by 
himself, and further compensation shall be based on a loss of earning 
power, partial in character, should such disability exist." 

In accordance with the above agreement of the parties the Referee 
terminated Compensation Agreement No. 37413 between Frank 
Pellegrini, claimant and Cortez Coal Co., defendant as of April 17, 
1918 with the understanding that the claimant shall be furnished 
work at the defendant's mines as set forth in the agreement between 
the parties. 

We find as a fact that in consequence of the injuries sustained by 
the petitioner for which the compensation agreement provided com- 
pensation, he has sustained a permanent injury to his shoulder joint. 
The petitioner is sixty-four years of age and when injured was buried 
in coal up to bis neck. The fall of coal injured his ligaments, the 
bursae and the ligaments in the bursae. The accident occurred three 
years ago and the workman has sustained a permanent limited motion 
of his shoulder joint and a chronic bursitis of the shoulder joint. 
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We also find as a fact that the defendant company has not given 
the claimant any suitable work that he could perform and has failed 
in its agreement recited by the Beferee. The situation, however, is 
one wherein the Board fails to see how it can relieve the claimant. 
His agreement was terminated in a regular proceedings and in dne 
course of law by the Keferee. True it was done upon the agreement 
of the defendant that it would furnish the claimant with suitable 
work. Having failed to do this a right of action for breach of con- 
tract undoubtedly lies. This proceeding is a petition to review the 
termination of that agreement by the Referee on the ground that 
there has been a subsequent breach of contract by the employer, 
finch a petition has no standing before us at this time and therefore 
must be dismissed, although the Board is bound to observe that, in 
good faith, the employer or the insurance carrier should carry out 
the nnderstanding as outlined by Beferee Snyder. 



Satterfield v. Wahlquist. 
(5 Dept. Reports ]461.) 

TerminatU^n of eompenaation agreement — Action at late and settlement icith third 
part]/~-Suhrogatit>n — Righfg of minor children. 

A widow entered into a compensation agreement for herself and her minor 
children, and also brought au action at law againat the third party who was re- 
sponsible for the 'accidental death of her hnsband. The acdon at tsw was settled 
for a sabstantial sum, and the employer filed a petition to terminate the compen- 
Mtion agreement on the ground that he bad not been made a party to the suit or 
settlement whereby his ri^t to subrogation had been destroyed. Held, that the 
widow had no control over the eetatea of the minor children after the 300 week 
period bad expired and the petition to terminate was, therefore, t 



Appellant represented by Maurice W. Sloan, Philadelphia, 
Appellee represented by G. Edward Dickerson, Philadelphia 



OPINION BY MACKEY— CHAIRMAN-^uly 15, 1919. 

Lucy Satterfield, the claimant, is the wife of Hugh Batteriield 
who was killed on October 9, 1918, while in the employ of the de- 
fendant. The compensation agre^uent was executed forthwith pro- 
viding for her and her three children as follows: 
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300 weeks from October 9, 1918, to July 8, 
1924, at 55%, or |H per week for widow 
and three children, f3,300 00 

From July 9, 1924 to Sept. 5, 1931, a period of 
373 weeks and 4 days, at 35%, or |7 per 
week, 2,615 67 

From Sept. 6, 1931, to Oct. 1, 1932, a period 
of 56 weeks, at 25% , or |5 per week, 280 00 

From Oct 2, 1932, to May 6, 1934, a period of 
83 weeks aud 1 day, at 15%, or ¥3 per week, 249 50 

Total, f 6,445 17 

Together with funeral expeoBes of flOO. 

ThiB agreement was approved by the Board Kovember 8, 1918. The 
deceased was killed by tbe act of a third party. The widow brought 
a suit at common law in Common Pleas No. 5, Philadelphia county, 
September Term 1918, No. 1844 against the Richards Kelly Co. as 
third party tort-feasor. The United States Casualty Co. is the in-_ 
surer of the employer. The Powelton Garage Co., while the Aetna 
Insurance Co. insured the liability of the third pai'ty tort-feaaor. 
The action against the latter in Common Pleas was discontinued 
and ended in consequence of a settlement ^ected by and between 
the parties to the said suit in the sum of $3,500. The distribution 
of the fund was as follows: To the widow $2,823. Her attorney 
received ?500 while the insurance carrier of the employer was paid 
$177 on account of money already paid to cover the cost of the last 
sickness and burial of the deceased. 

The present action is a petition by the employer praying for the 
termination of the compensation agreement on the ground that the 
widow, having proceeded at common law under the Act of 1855, 
represented not only herself but her children and maintaining that 
this action was entirely within her control, and having been disposed 
of by her, the termination of the same must embrace all the rights 
of the widow either individually or as representing her children. It 
is also ai^ued that inasmuch as the employer was not a party to this 
suit and had no control in its management or settlement, that his 
right of subrogation as secured to him under the Pennsylvania Com- 
pensation Act of 1915, Section 319, was entirely ignored, and there- 
fore there is no further liability upon him to pay compensation. 

Were the rights of the widow solely under consideration this posi- 
tion would be forfeited by Morrell v. Drehmann Paving Co., Common 
Pleas No. 1, December term, 1916, 1080 dated February 28, 1917 
reported in 1 Mackey Court Decisions 105, also 2 Dept. Rep. 2284, 
where the court entered judgment in favor of an employer in a 
similar proceeding because the claimant had settled with the third 
party without notice to his employer. This case involves the rights 
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of minor children. Neither the widow nor the Board has any power 
of dispoeition over that part of the award that is set aside purely 
for tlie benefit of the minor children after the widow's control has 
ceased, viz; at the expiration of 300 weeks. 

It must be remembered that the Act gives the widow the control 
of compensation for herself and her children during the specific 
period of 300 weeks and after that the award is to the children or 
their guardians. Courts hare ruled that the Board cannot commute 
and dispose of such sums by directing its investment in any par- 
ticular real estate or combining it with funds of the mother for 
like purposes. 

The control of the estate of the minors is entirely in the hands of 
the Orphans' Court See Dolan v. Pittsburgh Coal Co., 1 Mackey 
Court Decisions 236. (Common Pleas of Allegheny county 19 April 
Term, 1918.) Therefore, while the disposition of this petition by 
the Keferee reaches the right conclusion, yet we feel that his reason 
advanced is not a proper one inasmuch as the rights of the minor 
children could not have been affected whether the Board approved 
this second agreement or not. The compensation agre^nent provided 
monies in favor of each child and fixed the periods of payment. 
These sums constitute their estates which cannot be bartered away 
by the mother nor controlled in any other forum than the Orphans* 
Conrt. 

The Referee is accordingly affirmed in dismissing the petition for 
termination. 



Vinoski v. Crucible Steel Co. 

(5 DepL Reports 1469.) 

Practice and procedure— Reopening ease after period fixed for appeal haj expired — 
Hearing de novo, wften it will be ip-anted. 
After diaallowance by the Bcferee, and after the period within which an appeal 
most be fili?d, the claimant presented a petition to the Board, requesting the case 
tu be reopened and a hearing de novo to be granted, therein alleging after'dis- 
covered evidence which, if presented at the original hearing, undoubtedly would 
have established the claimant's right to compensation. Held, that the Board had 
no power to grant the prayer of the petition and the same was dismissed. 



Claimant represented by Elmer L. Kidney and Ward Bonsall, Pitts- 
burgh. 
Defendant represented by John J, Heard, Pittsburgh. 

OPINION BY MACKEY— CHAIRMAN— July 18, 1919. 

The petitioner in this case, as the widow of Valentine Vinoski, 

was the claimant in a claim petition for claim for compensation 
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because of the death of her husband while io the employ of the 
defendant. She claimed that be was killed in the course of his 
employment and that therefore she was entitled to compensation. 
The case came on for hearing before Referee Champion, specially 
assigned. 

On April 16, 1918, the said Referee disallowed compensation under 
findings of fact and conclusions of law which are contained in this 
record. From this decision there was no appeal as provided under 
the Act of 1915. On August 2, 1918, the then claimant and the new 
petitioner, Victoria Vinoski, filed a petition with the Board setting 
forth: 

1. That the Referee had decided the case on or about April 16, 
1918, disallowing compensation for the reason that the husband of 
the petitioner, the deceased workman, had taken himself out of the 
employment of the defendant by going home to lunch, and although 
he had returned to the premises of the defendant, was killed before 
he had actually re-entered his employment. 

2. The said petition alleged that the evidence on this point taken 
by the Referee was not clear and was uncertain in its nature, but 
since the said decision had been rendered and at a date after the 
expiration of the time for taking an appeal to the Board, petitioner 
had come into possession of an additional evidence upon this point, 

3. That said evidence would indicate that the workman upon 
his return to employer's premises had as a matter of fact and law 
re-entered his employment and was therefore killed in the course 
of employment, while upon the employer's premises due to the opera- 
tion of the employer's businesB. 

The said petition prayed the Board to grant a hearing de novo 
for the purpose of hearing this testimony and considering the merits 
of the case as thus presented. 

The defendant filed its answer to this petition denying its all^a- 
tions and challenging the jurisdiction of the Board to reopen the 
case or grant a hearing de novo in view of the provisions of the 
Act as to the time of appeal. 

The Board, however, granted the following rule: 

"Upon reading the petition and npon motion of Ward 
Bonsall, Esq., attorney for the claimant, the Board 
grants a rule upon the defendant to show cause why the 
disallowance of compensation by the Referee should not 
be set aside, the case reopened and a hearing de novo 
granted, and testimony as set out in the petition be 
heard and considered by the Board and an award or 
disallowance made based upon the whole record, the 
said rule returnable March 5, 1919, at 10 o'clock A. M., 
in the Hartje Building, Pittsburgh. 
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Hearing upon this rule was coDtiaued by agreement of parties 
until May 22, 1919. The defendant appeared by counsel and was 
allowed to file the following amendment to its answer to the peti- 
tion: 

1. "Defendant avers that the Board is without juris- 
diction to hear testimony in connection with the petition 
filed in the above entitled case, and is without jurisdic- 
tion to consider claimant's application and to grant a 
tearing de novo, as prayed for. 

2. Uel'endant expressly reserves to itself the right to 
raise all jurisdictional matters in connection with this 
proceeding, and by the filing of this answer does not ad- 
mit, but on the contrary expressly denies the right of the 
Board to inquire into the merits of claimant's applica- 
tion, as dependent upon the facts alleged in the petition 
or testified to at this hearing." 

Witnesses were called whose testimony establistted the fact that 
the deceased was an employe of the defendant and had left the 
premises at or about the noon hour for the purpose of going to his 
home for lunch. He returned shortly before the usual hour for 
resuming work, entered the building of the employer, visited the 
locker room, changed his clothes and became fully prepared to resume 
his occupation. He then resorted to his usual working place and 
then waited the arrival of ashes to unload, and while waiting lay 
down upon a board across the railroad track, fell asleep and was 
killed by a train of the defendant. 

Had this testimony been before the Referee in the first instance, 
or bad it been heard by the Board at the hearing de novo and bad 
either been uncontradicted or been established so thoroughly that 
the Board felt constrained to adopt it in its findings of fact, there 
would seem to be no doubt of the right of the claimant to compen- 
sation because it would have clearly appeared that the claimant's 
buBhand was upon the employer's premises prepared to work at his 
usual place of occupation and was waiting for the work to be brought 
up to him. The fact that he lay down and fell asleep would have 
been construed undoubtedly as contributory negligence in another 
forum but would not have been considered in a compensation case, 
and therefore, we would hare had a workman in the course of em- 
ployment upon employer's premises killed by the operation of his 
employer's business. 

We are reciting the details of this case thus fully in order that 
the court may determine whether or not under these facts the Board 
has a right to reconsider this case, since the time for an appeal had 
expired before the petition bad been presented. 

We do not believe that it is within our power to establish by 
indirection that which we are expressly prohibited from doing under 
the Act. We believe that the proper administration of this Act 
contemplates a finality in deeisiona. Oq\c 
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We hold, therefore, that we have no power to reconsider this case 
or to grant a hearing de novo. We granted the rule, heard the 
testimony and set it out in this opinion for the purpose of fairly 
raising the question and creating a complete record for review. 

The petition of the claimant is accordingly dismissed. 



Delamore v. Hudson Coal Co. 

(5 Dept. B^wrts 146i.) 

Compematioa, eolcuiolion of — Conourrent cotttracta of emplof/ment. 
An employe workiog uoder concurrent eontracta for two emplojerH is entitled, 
ii> 'ca«e of injury, to compeDsation calculated upon the aggregate amount of wages 
received from both employera. 



Claimant represented by C, E. Thompson, Scranton. 

Defendant represented by J. H, Torrey and A. M. Fine, Scranton. 

OPINION BY COMMISSIONER HOUOK— July 18, 1919. 

The claimant and defendant on February S, 1919, entered into 
Compensation Agreement No, 596007, which agreement was approved 
by the Board February 20, 1919. The weelily compensation agreed 
upon was |6.99. The claimant filed his petition for review of this 
agreement under Section 423 of the CompensatiMi Act alleging 
a mistalce as to the amount of the weekly compensation. The petition 
was referred to Referee Beemer, testimony was taken and the case 
is now before the Board for disposition. 

The testimony shows that the claimant, prior to his employment 
with the defendant, worked for the Delaware and Hudson Coal Co. 
at which occupation he earned from $50 to $60 every two weeks. On 
April 25, 1918, he was employed by the Hudson Coal Co., the nature 
of his employment was cleaning up the yard tracks. It was while 
engaged in this employment that he met with an accident which has 
totally disabled him. He also worked at night, after his regular 
work was finished, at loading coal cars. In the eight days on which 
he was engaged at these two position he earned a total of f35.27. 
There is some dispute as to whether the employmwit at loading coal 
cars was for the Hudson Coal Co., the defendant in this case, or for 
the Delaware and Hudson Coal Co. The question is whether the 
nigbt occupation is to be considered over time or as an independent, 
separate occupation for another company. The testimony of the 
outside foreman is pertinent on this point. He testified that he 
engaged men who were employed by both companies to load the coal 
cars in the night. A portion of his testimony follows : 
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Q. Was he hired to load this coal at night? 

A. Kot unleM he wanted to. 

Q. That was entirely differeut work? 

A. Yes, sir. ^ 

Q. Then he was engagei^^lth you at two separate 
and distinct occupations? 

A. Yes. 

Q. One was cleaning up the yard or tracks in the day 
time? 

A. Yes. 

Q. And the other was loading coal at night? 

A. Yes, sir, 

Q. And what company was he working for in each of 
those engagements? 

A. He worked for the Hudson Coal Company in the 
day time, eight hours, and for the Delaware and Hudson 
Coal Company at night. 

Q. Who paid him ? 

A. The Hudson Coal Co, paid him. 

There was evidence which shows that the cost of loading these 
cars was refunded to the Hudson Co. by the Delaware and Hudson 
Co., so that for all practical purposes the Delaware and Hudson 
Co. was actually paying for the work. 

From all this evidence it seems clear to us that the claimant was 
engaged in two separate and distinct occupatrona, and the work 
which he did at night cannot be considered as over time for the 
Hudson Co. so that that company, in calculating compensation due, 
would be privileged to base the calculation only on the wage which 
he earned at his eight hours employment per day by them. The 
Compensation Act, in Section 30!), provides as follows: "Where 
the employe is working under concurrent contracts with two or more 
employers his wages from all employers ^all be considered as if 
earned from the employer liable for compensation." THis provision 
covers the present case. We find as a fact that the claimant was 
working under concurrent contracts for two. employers, that his 
wage from th^e employments was in excess of |20 per week and that 
he was injured while in the course of his employment with the Hudson 
Coal Co. Therefore, the Hudson Coal Company is obliged to pay 
him, since he is now totally disabled, the maximum weekly compen- 
sation, which is $10. 

The Board, therefore, revokes its approval of Agreement No. 596007 
and modifies the agreement in accordance with the above finding, 
fixing the weekly compensation, payable from May 16, 1918, at flO 
instead of f6.99. 
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Gringeo v. Kutherford & Mignatti. 
(5 Dept. B«ports 1653.) 

Place of accent — Jvriadiotion. 
All accidjQta occurrius within the State of Penusylvauia are (mmpeiisable under 
the Workmun'B Compensation Act of Pennsylvania. 

Course of emplof/ment — Employe injured v>hile being tranfported to pUtoe of em- 
ployment. 
The claimant was injured while being transported to his place of work on a 
truck used b; the defendants for the transportation of workmen. The carrying ot 
tha claimant to his place of labor was part of the contract of hirine. Held, that the 
claimant waa injured while in the course of his emplorment and compensatioD was 
according!; awarded. 



Appellant represented by G. Von Phul Jones, Philadelphia. 
Appellee represented by Lional T. Schlesinger, Philadelphia. 

OPINION BY COMMISSIONBE HOUCK— July 30, 1919. 

In this case the claimant was employed by Rutherford & Mignatti, 
the defendants, who were engaged, at that time, on road construc- 
tion work in Camden county, S. 3. The claimant lived in Phila- 
delphia and was engaged by the defendants at the place of work in 
New Jersey. He was transported to and from the place of employ- 
ment on an auto truck owned by Mignatti but used by the defendant 
firm at the work in New Jersey, Mignatti being paid |15 a day (or 
the use of the truck. While attempting to board the truck in Phila- 
delphia while on his way to work, the claimant slipped in some man- 
ner, bis foot caught in the chain drive of the machine, and it was 
necessary for him to have four toes amputated. He was incapaci- 
tated from August 31. 1918, untU March 1, 1919. He filed a claim 
petition and the Referee awarded him compensation. The defendant 
appeals from this award. The appeal is based on two contentions. 
First, that the case is under the jurisdiction of the New Jersey 
Compensation Law, and not of the Pennsylvania Act. Second, that 
the claimant was not in the course of his employment when injured. 

On the question of jurisdiction the Pennsylvania Workmens' Com- 
pensation Act is specific. It provides in Section 1 as follows: "Be 
it enacted, etc., that this Act shall be called and cited as nie Work- 
men's Compensation Act of 1915 and shall apply to all accidents 
occurring within this Commonwealth, irrespective of the place where 
the contract of hiring was made, renewed or extended, and shall 
not apply to any accident occurring outside of the Commonwealth." 
Since it is admitted that the accident occurred within, this Common- 
wealth, the case falls within the express terms of the statute and 
must be governed by the terms of the Pennsylvania Act 
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The more difficult question in the case iB whether, at the time of 
the accident, the claimant was in the course of his employmoit. 
There are many cases which hold that an employe on his way to 
work, not on a conveyance furnished by his employer, and not on 
the premises of his employer, is not within the course of his em- 
ployment. But the rule generally accepted when the accident happens 
while the employe is on his way to work on a conveyance furnished 
by the employer has been stated in re Donovan, 104 N. E., i3l 
(Mass. 191i} ; 4 N. C. C. A., 549. The court there said: 

"There have been several decisions in England as to 
when and how far an employe can be said to have been 
in the employ of his master, whUe traveling to and from 
his work in a vehicle or means of conveyance provided 
by the latter, and how far injuries received in such a con- 
veyance can be said to have arisen oUt of and in the 
course of the employment. Many of these decisions have 
been cited and discussed by Professor Bohlen in 25 Har- 
vard Law Review, 401 et seq. Prom his discussion and 
the cases referred to by him and from the later decisions 
of the English courts, the rule has been established, as we 
consider in accordance with sound reason, that the em- 
ployer's liability in such cases depends upon whether the 
conveyance has been provided by him, after the real be- 
ginning of the employment, in compliance with one of 
the implied or express terms of the cwitract of employ- 
ment, for the mere use of the employes, and is one which 
the employes are required, or as a matter of right are 
permitted, to use by virtue of that contract." 

This rule seems to be founded in reason. Where, therefore, the 
employer transports the employe to and from the place of employ- 
ment in accordance with the-implied or express terms of the contract 
of employment, the employe must be taken to be within the course 
of his employment while being transported, and any injury he 
receives at that time is compensable. See Gilbert v. Employer's 
Liability A^ur. Corp., Ltd., 12 N. C. C. A., 373n, a case decided 
by the Massachusetts Workmen's Compensation Board. The Penn- 
sylvania Board has taken the same position. Mattem v. Lehigh . 
Valley Coal Co., 4 Dept. Reports, 1399. The cases which reach an 
opposite conclusion are easily distinguished from the case at bar. 
Either the transportation was no part of the contract of hiring, or 
the employe did something which took him out of the course of his 
employment. 8uch a case is Fakete v. Lehigh & Wilkes-Barre Coal 
Co., 5 Dept. Reports, 533, which was decided by the Superior Court, 
compensation being disallowed. Accepting the general rule above 
laid down as the correct test of when the employe is in the course 
of hie employment, it only remains to determine whether, in the 
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case at bar, the transportation to and from the place of employment 
was in compliance with one of the implied or express terms of the 
contract of employment. 

The evidence shows the following facts: When the claimant was 
employed he was told that the truck would take him to and from 
his work, and on every day on which he worked he boarded the truck 
at a certain designated street corner in Philadelphia and was trans- 
ported to the place of employment. The same arrangement applied 
to all but a very few of the d^endant's employes. The claimant was 
paid $1.75 for a nine hour day, and although supposed to commence 
work in New Jersey by 7 o'clock, the truck was always late, but the 
employes received the full nine hours' pay. One of the defendants 
testified that the men were paid 47^ cents an hour and that th^ were 
paid an extra hour bonus, receiving ten hours' pay for nine hours 
work, the extra hour being pay for the time required to reach the 
place of employment. If we accept this testimony, and we can see 
no reason why we should not, we are forced to the conclusion that 
the claimant was actually paid for the time required for the trans- 
portation. Taking all the facts into consideration, it seems very 
clear to us that it was, if not an express term of the contract of 
eanployment, at least an implied term of that contract, that the 
transportation was to be furnished as a part of the contract of 
hiring. That the truck was owned by one member of the firm is 
immaterial, since it was hired by the firm and used by the firm for 
its purposes. The case then falls within the general rule stated 
before and, at the time of the injury, the claimant was in the course 
of his employment. 

The Board makes the following findings of fact: 
FINDINGS OP PACT. 

1. That on August 31, 1918, the claimant, Eocco Gringeo, was 
working in the employ of the defendants, James W. Rutherford and 
August Mignatti, co-partners, trading as Rutherford & Magnatti. 

2. That neither party waived the operation of the provisions of 
the Workmen's Compensation Act of 1915. 

3. That the wages of the claimant were $4.75 for a nine hour 
day, or 47^ cents per hour when less than a full day was worked. 

4. That on the morning of August 31, 1918, the claimant, while 
attempting to board, in Philadelphia, the auto truck used by the 
firm to transport its employes to the place of employment, met with 
an accident in which he sustained an injury to his left fo6t, as a 
result of which injury it became necessary to amputate his fourth 
and fifth toes, and to take off his second and third toes at the second 
and third phalanx. 
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6. That there was an agreement between the def^idauts and 
claimant whereby the defendants were to transport the claimant to 
and from work, the transportation being part of the contract of 
hiring. 

6. ^Diat as a result of the injury sustained the claimant waa 
totally disabled from August 31, 1918, until March 1, 1919. 

From the above findings of fact the Board draws the following 
conclusions of law. 

CONCLUSIONS OP LAW. 

1. That Article III of the Workmen's Compensation Act of 1915 
applies to the contract of employment which existed between the 
claimant and defendant, 

2. That the claimant, having met with an injnry by accid^t in 
the course of his employment by the defendants, is entitled to com- 
pensation. 

AWABD. 

There is awarded to Rocco Gringeo, claimant against Rutherford 
& Magnatti, defendants, compensation at the rate of 50% of l|f2fl 
or JIO per week for the period beginning September 14, 1918, and 
ending March 1, 1919. 



Proctor V. Murphy. 
(5 Dept. Reports 1649.) 

Marriage, Proof of — Common lam marriage. 

Some Uiirty-two yean previous the claimaDt had been married to a man who 
deserted her after thej had lived together about a year and sii montlis. Some 
eight years later she was invited to live with the deceased as wife. She accepted 
the invitation, though no marriage ceremony was performed, and ttiey lived to- 
gether until the death of the deceased,— a period of twenty-two years. Tlicre was 
proof of repntation of marriage. Held, that the ealimant waa the widow of the 
deceased, and tlio award of the Referee was affirmed. 



Appellant represented by Frank P. Martin, Pittsburgh. 
Appellee represented by Frank P. Bamhart, Johnstown. 

OPINION BY MACKEY— Chairman— July 30, 1919. 

Charlotte Proctor, the claimant, filed her claim for compensation as 
the dependent widow of Thomas Proctor, deceased, who met death in 
consequence of an accident suffered in the course of his employment 
for the defendant. The Referee so found and awarded compensation. 
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The defendant, through his insurance carrier, appealed from the 
award, contending that under the Referee's findings of fact, para- 
graph 5, the conclusion that the claimant was the common law wife 
of the deceased cannot be maintained. This finding is as follows: 
"That about thirtj-two years ago the claimant was legally married 
to one Roy Johnson, in the city of Pittsburgh; that they lived to- 
gether as man and wife for about one and one-half years, when the 
husband left the claimant and she has not seen or heard from him 
since — about thirty and one-half years ago. That the claimant con- 
tinued to reside in Pittsburgh for about four or five years after her 
husbaod'a departure, and then removed to Johnstown, Pa., where she 
has been living ever since. That about four years after removing to 
Johnstown, she took up the relationship and began living and cohabit- 
ing with the decedent, Thomas Proctor, as husband and wife, which 
relationship as husband and wife, which began twenty-two years ago, 
was continued to the time of the death of the decedent. That they 
were known among their neighbors, the husband's employer, and all 
their acquaintances and friends as husband and wife during said' 
period. That at the time the claimant entered into the marriage re- 
lationship with the said decedent, her first husband had been gone 
and unheard of for more than seven years and consequently the pre- 
sumption of his death was absolute. That the continuous cohabita- 
tion and living together with the claimant and Thomas Proctor, the 
deceased employe, for the period of twenty-two years before the tat- 
ter's death, established a common law marriage between the parties, 
and that the claimant is the lawful widow of the said Thomas Proc- 
tor, deceased." 

The defendant has not attacked the findings of fact but ai^es that 
the Referee is wrong in his conclusion that under these facts, the 
claimant is entitled to compensation. The legal barrier to a second 
marriage had not been removed as the Referee found as a fact that 
more than seven years had elapsed since the disappearance of the 
claimant's husband and the time when she entered into her relation- 
ship with the deceased. In Wile's Estate, 6 Superior Court 435, Rice, 
P. J., said : "When the existence of a valid marriage relation is once 
established by proof, it is to be presumed, ordinarily, that it continued 
to exist until the contrary is shown, or until a different presumption 
is raised. Where this presumption comes in conflict with the pre- 
sumption of innocence of either of the parties in marrying a second 
time and the legltimacyof the offspring of such marriages, the ques- 
tion arises which shall yield. If one of the parties has been absent 
from his or her domicile and unheard of for seven years, there is no 
difficulty. In such a case death is to be presumed." See also Com- 
monwealth V. McKenua, 17 District Reports 586; Wilhelms Estate 
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23 District Reports 757; McCausland'a Estate, 213 Pa. 189; also Cat- 
Un T. Pickett, 1 Mackey 133, also Ibid. Board Decisions, Vol. 3, 197. 

The claimant in this case, therefore, had the right to rely upon this 
presumption of law after having been discarded by her husband and 
not having heard from him for over seven years. The only question 
left for us to meet is whether or not she has established a presump- 
tion of marriage so that she can sustain her claim petition. Such 
cases as Hunt's Appeal, 86 Pa. 296; Grimm's Estate, 131 Pa. 199; 
Thewlis' Estate, 217 Pa. 304, do not bar her from recovery, for the 
reason that there is no evidence in this case of any meretricious re- 
lationship. 

The Beferee has found "that about four years after her removing 
to Johnstown she took up the relationship and began living and co- 
habiting with the decedent, Thomas Proctor, as husband and wife 
which relationship as husband and wile which began twenty-two 
years ago was continued up to the time of the death of the decedent." 

We have carefully read the testimony as to the converBation and 
the agreemet that passed between the deceased and the claimant at 
the time this relationship was inaugurated and we find nothing in it 
to indicate that the invitation of the deceased to the claimant was a 
suggestion of concubinage. As we said in the case of Whittle v. 
National Oniline & Chemical Co., "In construing the reported con- 
versation, we must look at it from the standpoint of the speaker and 
the hearer, the decedent and the claimant. The important thing is 
what they understood it to mean, not the meaning which, by a sophis- 
ticated process of reasoning, can be deducted from it by giving to 
. each word the exact value attached to it by persons trained in legal 
construction." 

We feel that the claimant's contention is well founded. She had 
a right to proceed on the theory that her husband was dead, and, 
while ignoring the ordinary social conventions incident to entering 
into marriage relationship, she and the deceased met the requirements 
of the law. She was invited by the deceased to enter into that rela- 
tionship in terms of present tense. She proved, beyond contradiction, 
cohabitation and reputation of marriage. This relationship had con- 
tinued for over twenty years. It would be contrary to the policy of 
the law to strain at any construction of this relationship that would 
bar the claimant's right to recovery. Had the original relation8hiT> 
been meretricious and there had been a real bar to marriage, the re- 
moval of the bar, an agreement such as we have here, and this long 
continued relationship would make the observation of Judge Penrose 
quoted by us in Whittle v. National Aniline &. Chemical Co., (supra ) , 
applicable, where he said: "The presumption of continuance of an 
illicit relation under such circumstances gives way to the superior 
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presumptioii in favor of compliance with the requirements of the law, 
or morality and of common decency," 

A compensation law is baaed upon dependency. Its administration 
substituted compensation for wages lost through death or disability, 
to relieve the public of the cost of pauperism. There can be no in- 
terpretation of the relationship between the deceased and the claim- 
ant that would give rise to any presumption that would deprive the 
claimant of this benefit. 

The findings of fact and conclusions of law of the Referee are 
affirmed and the appeal dismissed. 



Green v. B. F. Hill & Co. 

(5 Dept. Reports 1551.) 

Aocident — What ootiatitutes an atieident — Frost bite. 
An employe who auntains a frost bUe while in tbe course of bU employment is 
regarded as having met witb an accident. 

PhyHeal eoadition of employe prior to a&^dent — As to effect on right to compensa- 
tion — Weakened resistive power. 
Tbe fact that an employe was snffering from a disease or diseases which rendered 
bim more susceptible to frost bite than one in ordinary good health will not defeat 
bis right to eomiiensntion. 

Total diaahility — Zio»s of both feeet. 
Amputation of both feet eonstitntes total disability. 



Appellant represented by H. Edgar Barnes, Philadelphia. 
Appellee represented by Benjamin 0. Prick, Philadelphia. 

OPINION BY MAOKEY— Chairman— July 30, 1919. 
Hearing de novo at Philadelpkia. 

On December 22, 1917, the claimant while in the employe of the 
the defendant as a teamster on a coal wagon was following his usual 
occupation. 

On the first delivery made about 8 A. M. the claimant's feet be- 
came numb and cold with a stinging sensation, the early clinical 
symptoms of a frost bite. He continued to work until about 6 P. M, 
and made about ten deliveries. During that day he was subjected to 
an atmospheric temperature varying from 37 d^rees at 7 A. M. to 
31 at 6 P. M. and 34 degrees at 9, 11 and 12 A. M. and 1, 2, 4 and 
5 P. M. 
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It is a matter of medical knowledge that exposure to cold a few 
degrees above freezing is sufficient to disorganize the blood and cause 
clotting within the vessels (thrombosis) — which induces gangrene; 
therefore the condition of the atmosphere in which the claimant 
worked on December 22, 1917, was sufficiently severe to cause frost 
bite. 

He continued to work until December 24, 1917, when his feet began 
to swell ; the pain and numbness continued and he was forced to 
remain in his house until January 8, 1918, during which time a city 
doctor was called in to see him. His feet had become so swollen 
.ind tender that he was unable to wear any shoes after December 24, 
1917. The condition of his feet finally developed into gangrene which 
necessitated the amputation of both between the ankle and knee. 

The claimant on December 22, 1917, was suffering from a com- 
plication of diseases described, as arterio-sclerosis, syphilis and cardo- 
renal disease. This fact was not disputed. It was testified that with 
thes'} complications present, the claimant would be more susceptible 
than a normal man to the effect of cold and would easily become a 
victim of frost bite and would be more likely to meet with more dis- 
astrous results. 

The medical testimony was somewhat contradictory. The phy- 
sicians called by the defendant were of the opinion that this is 
simply a case of gangrene following claimant's heart condition and 
syphilis; and that the exposure to the temperature recorded on the 
day in question was not sufficient to cause frost bite. Two of the 
defendant's physicians however, qualified their statements on cross- 
examination and two did not consider exposure as a factor. In reply 
to the question — "Take a man in his condition with a heart condition, 
assume he had syphilis, would this disintegration of the tissues take 
place because of the very cold weather, without reaching the freezing 
point," one physician answered, "I should think so." While another, 
after stating that he believed the exposure 'to the temperature re- 
corded on that day was not sufficient to cause frost bite, qualified this 
observation by saying that the blood requires a higher temperature 
than 32 degrees to congeal. 

It appears from the hospital record that the claimant was admitted 
on Januaiy 6, 1919; was transferred to the surgical ward with a 
diagnosis — "Both feet frost bitten and gangrenous" ; and was operated 
on April 4, 1918, and both being amputated below the knee. It .is 
also clear that from the date of admission to the day of the amputation 
the reference in the record is continuous that the patient's feet were 
painful, swollen and showed all indications of frost bite. 

The physician for the claimant was of the opinion that on December 
22, 1917, he was subjected to cold of sufficient severity to result in 
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tcost bite to a man in his condition and that his disease of the 
arteries and syphilis made him particularly susceptible to cold so 
that as a result of this frost bite gangrene set in resulting in the 
amputation of both feet. 

The Board's physician, called by the Referee as an impartial phy> 
sician, examined the claimant and also the transcript of the testimony 
taken before the Referee. From these examinations he was of the 
opinion that the conditions in which the claimant worked on that 
day were such as to induce frost bite which was aggravated by a 
pre-existing condition of hardening of the arteries, and as a result 
thereof gangrene set in and amputation had to be performed to remove 
these gangrenous portions in order to save the man's life. 

FINDINGS OF FACT. 

1. Both George W. Green, the claimant, and B. P. Hill & Co., the 
defendant, on December 22, 1917, had accepted the terms of Article 
III of the Penusylvania Workmen's Compen^tion Act of 1915. 

2. That upon that date the claimant, George W. Green while in 
the course of his employment for the defendant, B. F. Hill & Co., 
suffered violence to the physical structure of his body by sustaining 
frost bite in both feet. 

3. That the said Geoi^e W. Green at that time was siiffering from 
arteriosclerosis, syphilis and cardio-renal disease which rendered him 
more susceptible to frost bite than the ordinary man would have 
been when in a normal condition. 

i. The said condition of frost bite thus suffered by the claimant 
in the course of his employment developed into gangrene which 
necessitated the amputation of both legs midway between the ankle 
and knee. 

5. The claimant's average weekly wage at the time of the acddeot 
was 113 payable weekly. 

■^ CONCLUSIONS OP LAW. 

Under the above recited facts, the claimant is entitled to compen- 
sation for total disability as provided in Section 306-(c) which reads 
"Unless the Board shall otherwise determine, the loss of both hands 
or both arms or both feet or both legs or both eyes shall constitute 
total disability to be compensated according to the provisions of 
clause A." A reference to clause A wUl indicate that the claimant 
is entitled to 50% of his average weekly wage for a period of 500 
weeks not to exceed fl,OO0. 

It has many times been determined by the courts in compensation 
cases that frost bite is violence to the physical structure of the body. 
See 1 Mackey 296, wh^e in the case of Smith v. General Crushed 
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Stone Co., Common Pleas of Luzerne county went thoroughly into 
the pathological and legal aspects surrounding frost bite suffered by 
workmen in the course of their employment. Furthermore, the fact 
that the claimant was suffering with chronic ailments which rendered 
him more susceptible to such an injury than an ordinary person will 
not defeat his right to compensation. See opinion by Justice Mosch- 
zieker in Clark v. Lehigh Valley Coal Co., (Supreme Court not yet 
reported). 

AWABD. 

It is hereby ordered that the defendant B. F, HiU & Co. pay to 
the claimant George W. Green 50% of |13 per week or $6.50 per 
week for a period of 500 weeks from January 5, 1918, together with 
the cost of these proceedings. 



Zukowsky v. Phila^ielphia & Reading Coal & Iron Co. 

Aocid«nt — Lifting brake ttick — Strain — Internal hemorrhage. 
While attempting to lift a brake stick an employe auScred a strain which pro- 
duced internal hemorrbages from which he died. Held, that the deceased employ* 
had ■uBtained an accident In the course of his employment. 

Evidence — Declaration of deceased employe — Bes getta*. 
A declaration made by a deceased employe at the place where he received bis 
injury, to the first person whom he saw and within three hours at the longest after 
the Bcddcnt happened, is admissible as part of the res gestae. 



Appellant represented by John F. Whalen, Pottsville. 
Appellee represented by Roger J, Dever, Wilkes-Barre. 

OPINION BY MACKEY— Chairman— August 2, 1919. 

Hearing de twvo held at Pottatoum. 

A hearing de novo was granted in this case by the Board because of 
the suggestions of the Court of Common Pleas of Schulkill county, 
No. 67 July term, 1917. 

A reference to the court's opinion will reveal all the material facts 
and questions of law involved in this case. 

The claimant Emily Zukowsky is the widow of Stiney Zukowsky 
who at the time of, and, for a long time before his death was an 
employe of the defendant. The Philadelphia & Beading Coal & Iron 
Co. His work consisted in loading cars of coal at certain chutes of 
the defendant 
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On August 7, 1016, the husband of the claimant while working 
with Anthony Kriehock loading coal upon the cars of the defendant 
stated to hie companion that he had just hurt himself and indicating 
'that he had suffered an accident to his stomach remarking that "some- 
thing had happened inside." When Krishock asked the employe how 
it happened he stated that he tried to life the brake stick but could 
not do it. In making an extraordinary effort to lift it he strained 
himself and "something went wrong in his stomach." 

Krishock then tested the truth of the employe's story by attempting 
to lift the brake stick himself, but found he could not do it because 
a large piece of rock was against it. At this time all the physical 
manifestations of the workman, now deceased, tended to corroborate 
his story that he was suffering pain. After this conversation with 
Krishock the latter resumed his own work but at its conclusion again 
looked up the workman, the husband of the claimant, and found him 
seated alongside of the brake stick with but one and a half cars 
loaded. The deceased workman was apparently unable to finish bis 
work and his companion did it for him. They then left the gangway 
together ^t about three o'clock in the afternoon. Before this, these 
companions had eaten two meals together on that day and the de- 
ceased had evidenced no injury nor physical inconvenience. The de- 
ceased repeated this story to his wife upon arriving home and also 
when his physician was called. On August 10, 1916, the deceased 
was suffering with copious hemorrhages of the stomach and bowels. 
The examination indicated rupture of a blood vessel which caused 
his death. 

Under this testimony the Referee found that at the time of the 
accident decedent attempted to life a brake stick and in so doing 
suffered such accident as to caase hemorrhages of the stomach and 
bowels which resulted in his death. 

The Board, in an opinion by Commissioner Leech, reversed the , 
Referee, holding that the evidence upon which he had made his find- 
ings of fact was hearsay and that there was no competent evidence 
before him. 

The learned court of Schuylkill county not agreeing with the Board 
as to the evidential value of the testimony, has filed two opinions, 
both arriving at the same conclusion but differing as to methods. 
The second opinion of the said court inter alia reads — "The declara- 
tion of the deceased to Krishock was in our opinion competent at a 
part of the res gestae, because it was made at his place of employment 
where he received the injury to the first person whom he saw after 
the injury had been sustained. Pennsylvania R. R. Co. v. Lyons, 129 
Pa. 113, 121 ; Smith v. Stoner, Appellant, 2i3 Pa. 57, 63 ; Van Eman 
V. F. & C. Co. Appellant, 201 Pa. 537, 54H Tomozak v. Susquehanna 



„Goo»^Ic 



■ 18T 

Coal Co. Appellant, 250 Pa. 325, 328. The exact time of the lifting 
of the brake etick ie not fixed and cannot be definitely ascertained 
from an examination o^the record, because the number of trips of 
cars the decedent would have loaded in the usual course of the after- 
noon's work is not given, but the accident, if it occurred, must have 
happened between the time that Erishock and the deceased ate their 
noonday meal together and about 3 o'clock in the afternoon. This 
was not so remote a time as to render the statement of the decedent 
inadmissible as a part of the res gestae. In Starr v. Aetna Life In- 
surance Co. 4 L. R. A. (N. S.) 636, it was said: "The ordinary rule 
is that a statement of this kind must have been made so recently that 
it would leave no room for collusion or premeditated self-serving. But 
no time can be arbitrarily fixed ; it depending so largely upon the 
circumstances of each individual case. In Dixon v. Northern P. B. 
Co. 37 Wash. 310, 68, L. R. A. 895, 107 Am. 8t. Rep. 712, 79 Pac. 943, 
we held that fifteen minutes was not so long a time as would exclude 
the testimony, and in Roberta v. Port Blakely Mill Co., 30 Wash. 25, 
70 Pac. ill, that testimony given within three hours after a railroad 
accident had occurred could be admitted as res gestae. In this case, 
considering the facts that the man's associates had left him, that 
he was so mangled and crushed that an amputation of his arms was 
necessary, and that he died within thirty-aix hours of the accident, 
it would be violent presumption to indulge that the statement was 
made for a self serving purpose; and we think that the refusal of 
testimony under such circumstances would tend to work an injustice 
by excluding testimony which would have a tendency to throw light 
on a transaction which would otherwise be obscure for want of evi- 
dence. In Smith v. Stoner, Appellants, supra, a half hour from the 
happening of the event was not considered too remote. Moreover, 
had the statement been made by the deceased for a self-serving 
purpose it is very probable that he would, have repeated it to Dr. 
Mengel as a part of the history of his case when the doctor was first 
called in to treat him. 

We are also of the opinion that the testimony of Dr. Mengel, in 
connection with the other facts appearing upon the face of the record, 
is BuflScient to support the finding of the Referee that the decedent 
died from a hemorrhage of the stomach and bowels caused by a 
strain. Temme, Appellant v. Schmidt, 210 Pa, 507, 510. The Board 
treated both appeals as turning on a point of law, doubtless because 
the evidence was considered unsufflcient in law to sustain either a 
finding of an accidental injury, or that death had resulted from 
said injury. We have reached the conclusion that there is competent 
evidence appearing upon the face of the record sufScient to sustain 
both material findings of the Referee. For these reasons the previous 
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order must be reaffirmed and the case remanded to the Compensation 
Board for its further consideration. The Board has the power to sus- 
tain the finding of the Referee, or it may grant a hearing de novo. 
McCaulej v. Imperial Woolen Co. supra. 

And now, March 3, 1919, the order entered April 15, 1918, is re- 
affirmed and the claim is renwnded to the Compensation Board for its 
disposition. 

At the hearing de novo the testimony as taken before the Referee 
was adopted as though talcen by the Board and there was added to 
the same the testimony of Dr. J. W. Warren. By attaching to this 
testimony the value indicated in the opinion of the Court, just above 
recited, we find the following: 

FACTS. 

1. That on August 7, 1916, both Stiney Zukowaky, the husband of 
the claimant and the defendant. The Philadelphia & Reading Coal & 
Iron Co. had adopted Article III of the Workmen's Compensation 
Act of IdlS, and were both under the terms of the said Act. 

2. That the claimant Emily Zukowaky is the widow of Stiney 
Zukowaky deceased who was employed by the defendant at its Boston 
Run colliery on August 7, 1916. While in the performance of his 
duties as such employe met with an accident in attempting to lift 
a brake stick and thereby suffering such strain internally as to cause 
hemorrhages of the stomach and bowels that his death followed as a 
natural- consequence thereof. 

3. The deceased left the following dependents: 

EmUy Zukowsky, widow ; Helen Zukowaky, born April 12, 1904 ; 
Wassel Znkowsky, bom May 26, 1905; Henry Zukowsky, bom August 
29, 1906; Benjamin Zukowsky, born June 11, 1909; Emily Zukowsky, 
bom March 22, 1911 ; Mary Zukowsky, born August 20, 1912 ; Edward 
Zukowsky, bom December 26, 1913 ; Walter Zukowsky, born July 23, 
1915. 

~ 4. That the expense of the last sickness and burial amounted to 
$150, none of which has been paid by the defendant. 

6. The average weekly wages of the deceased at the time of the 
accident amounted to $15.77 per week payable semi-monthly. 

6. That the defendant had due notice of the accident. 

CONCLUSIONS OF LAW. 

Under the above findings of fact the claimant is entitled to recover 
compensation for herself and her dependent children. 

Cae award follows.) 
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Winterhalter v. Beading Distillery Co. 

Total UsahiUt]/ — Loss of both feet. 
The loss of both feet constitutes total disabilit;. 



ClaimaDt repreeented by Bothermel & Mauger, Reading. 
Defendant represented by Harry F, Kantner, Heading. 

OPINION BY THE BOARD— August 2, 1919. 
Hearine on petition for review of aereenient at Hotel Berkshire, Readiii(. 

FINDINGS OP FACT. 

In consequence of the medical testimony in regard to the physical 
condition of the claimant, Howard Winterhalter, the Board finds that 
he has sustained a permanent loss of both feet, and therefore under 
the Pennsylvania Workmen's Compensation Act of 1915, the loss of 
these two members constitutes total disability. 

It is also determined upon taking the testimony that the claimant's 

average weekly wage was 3fl7.50 at and before the time of the injury, 

and the injury which the claimant sustained occurred August 2, 1917. 

OKDER. 

It is hereby ordered that the compensation agreement, to the amount 
of $4,384.52 be modified to provide for total disability from August 
16, 1917, at the rate of 18.75 per week for a period of 500 weeks, or 
until the total payments shall have aggrevated $4,000, with credits 
for the amount of compensation already paid to the claimant by the 
defendant under his said agreement. 



Elms V. State Workmen's Insurance Fund. 

RevietB of oompensaiion agreement — Statute of limitations. 
No paymenta having been made on a compensation agreement within twelve 
mouths, the petition to review was dismissed. 

Claimant not represented. 

Defendant represented by Samuel I. Spyker, Huntingdon. 

OPINION BY MACKEY— Chairman— August 7, 1919. 

The claimant's petition for review of Compensation Agreement No. 
269697 having been filed over twelve months after the execution by 
the claimant of a final receipt, and no payments having been made 
in the meantime, the petition is dismissed. 
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Masaitis v. Rhodes Bros. Concrete Co. 
(5 Dept. Reports 1647.) 

CottneetioH 6e(ioeet» in/ury and death — Injury to eye — Lobar pneumonia — Oangrene. 

An employe met with an iujury to his eye. Through this injury an infective 
agent entered the body, causing lobar pnenmonia, complicated with gangrene of tlie 
Irg, from which the employe died. Held, that the death of the deceased was caused 
bj infection which naturally resulted from the injury to the eye, and the award of 
the Keferee wos affirmed. 



Appellant represented by Frank P. Martin, Pittsburgh. 
Appellee represented by R. L. Keams, Pittsburgh. 



OPINION BY MACKEY-^hainnan— August 9, 1919. 

John Masaitis, the deceased husband of the claimant, while em- 
ployed as a concrete mixer, by the defendant company, on March 31, 
1918, was struck in the right eye by a piece of cement or stone. On 
April 6, 1918, sixteen days after the injury, and the date of his ad- 
mission to the hospital, an ulcer of the cornea developed which was 
extensive, covering most of the cornea, A emear was taken from the 
ulcer and examined under the microscope which showed that the 
infective agent was the pneumoccus. 
, On April 9 it was found that the patient was suffering from lobar 
pneumonia. In nine days the typical crisis of pneumonia occurred 
and the patient entered the convalescent stage of the disease. The 
cornea ulcer by this time had healed. A few days later gangrene 
of the leg developed as a sequence of the pneumonia cansing his death 
on April 27, 1918. 

THE PERTINENT PACTS ABE. 

1. Injury to the eye which formed a portal of entry for the in- 
fective agent. 

2. The local infective agent was found to be the pnenmococus. 

3. The lesions produced by the injury and the pnenmococus con- 
sisted of a sepiginous ulcer of the cornea with extensive involvement 
of this tissue. 

4. At the height of the eeverity of the local lesion in the eye, lobar 
pneumonia developed, complicated by gangrene of the leg which re- 
sulted in death. 

Extensive investigations have established the fact that the pneu- ' 
mocbcus is the chief etiological factor in the production of lobar or 
croupous pneumonia in men. This micro-oi^anism is carried to all 
parts of the body by the blood and lymph streams and is capable of 
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producing various forms of septicaemia. This systemic invaBion is 
the cause of the multiplicity of affections complicating pneumococcic 
infectious. Not only the secondary but also the primary diseases aria- 
ing therefrom may be explained in thesame way. 

Under normal conditions, the secretions of exposed mucous m«n- 
branes harbor the pneumococus; therefore, it is only necessary to 
produce a suitable culture medium for this parasite in the body, 
brought about by an abnormal condition of the mucous membranes 
from injury, disease, exposure to various external agencies, to cause 
infection of the individual, either primarily affecting the mucous 
membranes and secondarily other organs of the body or vice versa. 

Applying the facts adduced from the testimony and those estab- 
lished by medical science, the following conclusions are drawn: 

1, The decedent received an injury to his right eye, followed by a 
local infection incited by a specific oi^anism. 

2. The toxic effects of the local infection invaded the system and by 
metastasis {the reproduction of disease by means of the causal agents 
being conveyed through the lymph channels) invaded the lung causing 
pneumonia, complicated by gangrene which resulted in death. 

Therefore, the death of the decedent was due to infection which 
naturally resulted from the injury to the eye. The Referee's finding 
of fact and conclusions of law are therefore affirmed. 



Bellave v. Beaver Kun Coal Co. 

Final Receipt— When petition loiil be dismissed. 

It appearing that the present ailment of the claimant had no connection with 

the accident, the petition for review of final receipt waa disniiased. 



Claimant represented by Thomas Morris, Beaverdale. 
Defendant i-epresented by J. A. Yon, Huntingdon. 

OPINION BY COMMISSIONER HOUCK— August 15, 1919. 

The claimant was injured May 11, 1918. A compensation agreement 
was entered into and compensation paid up to October 31, 1918, at 
which time the claimant signed the final receipt, having returned 
to work. After working one day he claimed that he was suffering 
with pain in the left hip and leg, and was unable to continue work. 
He then filed a petition to review the agreement. Testimony was 
taken before Referee Snyder. On the hearing the claimant sub- 
mitted, no evidence but his own. The defendant submitted a state- 
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meat by Dr. H. M. Stewart aa to the result of an X-ray examinatlcm 
made on the claimant, together with the toBtimony of Dr. Emlyn 
Jonea. The result of the X-ray examination was negative; that is, 
no connection was shown between the injury and the present dis- 
ability. Dr. Jones examined the claimant on June 19, 1910, and also 
on July 8, and July 22. It is his opinion that there is no connection 
whatever between the injury and the present disability. The claim- 
ant is now suffering from some natural ailment, probably rheumatism. 
In view of the testimony the Board feels that the disability due 
to the injury has terminated and that the final receipt was properly 
signed. The petition to review the agreement is dismissed. 



Kupecz V. Portage Coal Mining Co. 

Review of agreement — Ltmitatioa — When petition will he dirmisaed. 

It appearing that the last compensation payment made in pursuance of the agrcr- 
nipnt, waa one February 27, 1918, and the petition Cor review having heen filed on 
June 16, IQIB, -the lapse of more than one year made necessary the disminal of the 



Claimant not represented. 

Defendant represented by C R. Smith, Johnstown, 

OPINION BY COMMISSIONER SCOTT— August 15, 1919. 

The compensation agreement in this case shows that the claimant 
sustained an injury in the employ of the defendant August 27, 1917. 
As a result his left thigh was broken and right hip dislocated. He 
was paid compensation on the basis of flO a week until February 
27, 1918, having received until that date the sum of f245. In the 
meantime the defendant had filed two petitions to terminate the 
agreement: One October 13, 1917, which petition was dismissed by 
Referee Snyder, and a second petition iiled December 26, 1917, on 
which an order was made by the same Referee up to and including 
February 27, 3918. On February 27, 1918, as appears by receipt in 
the record, the claimant executed a final receipt in which he acknow- 
ledged that his disability had terminated on that date. The present 
petition is to review this final receipt on the ground of mistake, 
alleging that his disability has not ceased. 

The answer to this petition denies all of the all^ations contained 
in it. On July 24, 1919, the case having been referred to Referee 
Snyder to take the testimony, the claimant and defendant both being 
represented, appeared and testimony was taken which has been cetii- 
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fled and returned to the Board, from which testimony the Board finds 
that the last compensation check received by the claimant was Feb- 
ruary 27, 1918. There is also testimony showing that the claimant 
worked in Ohio, beginning work August 18, 1918, receiving $3.80 per 
day, and that he continued to work at that place for eight months, 
afterwards returning to Portage, Pa., where he worked at digging 
ditch for some time; that he is now working in the Portage Silk Mill 
receiving f3.25 per night for twelve hours work as a watchman; tliat 
he also worked about two weeks for the Keystone Lumber Company, 
receiving f3.60 per day. 

In Section 315 of the Workmen's Compensation Act of 1915 it is 
provided: "Where, however, payments of compensation have been 
made iu any case, said limitations shall not take effect until the ex- 
piration of one year from the time of making the last payment." The 
limitation referred to is contained in the former part of this section 
of the act and is the period of one year, and since the last payment 
of compensation was received February 27, 1918, and the claimant's 
petition to review the agreement or final receipt terminating the 
agreement was filed by him June 16, 1919, more than one year had 
elapsed and the Board is without jurisdiction to pass upon the peti- 
tion, the statutory period of one year between the last compensation 
payment and the time of the petition having elapsed. 
' See Raeder v. Stewart Silk Co. 5 Dept. Reports, 398. 
The petition is therefore dismissed. 



Clemente v. Pittsburg Coal Co. 

Final receipt—When it tcill le let mMe. 
A final receipt will be aet aside when it is apparent that the employer i 
iware tbat dbabUitr had Dot e&tirel]' ceased when the receipt was signed. 



Claimant represented by Harry Bavick, Pittsburgh. 
Defendant represented by George T. Emeryj Pittsburgh. 

OPINION BY COMMISSIONER SCOTT— August IB, igfi. 

This is a petition by the claimant to review a final receipt by him 
iu the sum of |550.09, being the total amount of payments due under 
an award on a claim petition for a period of disability from December 
3, 1917 to December 31, 1918, it being stated in said final receipt that 
the disability of the claimant had terminated and that he was able 
to go to work. The allegation of his petition Is that be is unable to 
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read or write English and that the receipt was never explained to 
him ; that he waa told when signing it that it was merely a receipt 
for compensation in arrears ; further than his disability is the same 
as at the time the award was made and affirmed by the Board, and 
that he is still unable to do work. These allegations on the part of 
the claimant are denied by the defendant in its answer. 

Testimony was taken by the Board upon the petition and answer 
July 17, 1919. The Board finds that on January 4, 1919 the claimant 
came to the office of the Pittsburgh Coal Co. about compensation due 
him. He brought with him Joseph Cancelliere, who is the official 
Italian interpreter in the United States District Court, Pittsburgh, 
to act as his interpreter. The interpreter read to the claimant the 
final receipt in ^fliis case and told him that it was in full payment 
and that the further understanding was that the defendant would 
secure a position for the claimant at light work ; that it was made 
clear by the interpreter to the claimant that the money he was to 
receive upon signing the receipt was all he would get as compensation, 
and that the claimant expressed himself as satisfied with this ar- 
rangement, provided the defendant would furnish him a position at 
work that would not be( too heavy and where there would be no 
lifting. 

The Board further finds that at tiie time the receipt was signed 
the disability of the claimant had not terminated as ie set out in 
the final receipt. It is apparent that the claimant's request for light 
work should have indicated to the defendant that his disability had 
not entirely ceased. The disposition of employers to dicker with 
injured employes and secure final receipts to relieve themselves from 
liability for further payments of compensation when the question of- 
partial disability from the circumstances must be still an open one 
is strongly condemned by the Board. In this case the final receipt 
is set aside and the parties are remitted to their respective rights 
on the question of partial disability. 



Covert V. Abbott. 
{5 Dept. Reports 1681.) 

BCTtiew of oompeniation agreement — Claimant engaged m agricitltvre. 
I a claimant was engaged in agricultare when the accident occurred, an agrees- 
t fot the payment of compensation will be set aside on petition for review. 



Claimant appears in person. 

Defendant represented by P. C. Brown, Erie. 
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OPINION BY COMMISSIONER SCOTT— August 15, 1919. 

The claimant and defendant entered into a compensation agree- 
ment December 19, 1918, which was duly approved by the Board, 
February 10, 1919. It is stated in the agreement that the business 
of the employer was trucking and that the employe was engaged 
to drive team ; that on November 21, 1918 while driving a team for 
the defendant it became frightened, upset the wagon and threw the 
claimant out, badly spraining and injuring both legs. The compen- 
sation agreed upon was $9.23 per week, beginning December 5, 1918. 
The petition before the Board is to review this agreiinent on the 
ground of mistake, and in support thereof it is alleji- d by the de- 
fendant that on November 21, 1918, the claimant was di iug the work 
of a farm hand and that his injuries were sustained on that date 
while spreading fertilizer on the farm owned by the defendant. 

The petition was referred to Referee Smith to take testimony. The 
Board finds from the testimony taken, certified and returned: 
. 1. That the defendant, H. C. Abbott, was engaged in the trucking 
business and also in other kinds of business, including fanning ; that 
the defendant was the owner of one or more farms on which he lives 
and carries on ordinary farm work. 

2. That the claimant worked at times in driving team in the 
defendant's trucking business and at other, times worked for the 
defendant on his farm ; that on November 21, 1918, the claimant was 
working for the defendant on his farm hauling a load of manure to 
be spread upon the defendant's fields; that the wagon tipped over 
and caused the injury to the claimant set out in the agi cement; that 
at the time of the taking of the testimony the defend-int was still 
suffering disability and that on the day of the injury ^.he claimant 
was not engaged in teaming or trucking for the defen lant outside 
of the work done on his farm. 

3. That at the time the claimant sustained the injury mentioned 
in the compensation agreement he was engaged in agriculture. 

CONCLUSIONS OF LAW. 

On June 3, 1915, a supplement to an Act entitled "The Workmen's 
Compensation Act of 1915" to exempt domestic servants and agri- 
cultural workers from the provisions thereof was approved. P. L. 
1915, p. 777. This supplement contains but one section, which reads 
as follows: "That nothing contained in any article or any section 
of the act entitled 'The Workmen's Compensation Act of 1915' shall 
apply to or in any way affect any person who, at the time of the 
injury, is engaged in domestic service or agriculture," since the testi- 
mony shows, as we have found, that at the time of the injury sus- 
tained by the claimant he was engaged in agriculture and is not en- 
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titled to compensation, the defendant being exempt from payment 
of compensation by virtue of tlie above supplement to the Workmen's 
Compensation Act of 1915. The agreement and its approval was not 
in accordance with the Workmen's Compensation Act of 1915 and its 
supplements, and the agreement is therefore set aside. 



Baker v. Pennsylvania R. E. Co. 
(5 Dept. Reports 16T9.) 

Compensation agreement—When it vHU be disapproved — Determination of rights of 
children in household of deceased. 
Where a compensation agreement has been entered into by a widov, wherein 
cprtain children id the household of the deceased are not considered, and the guea- 
tion as to whether the deceaaeiJ stood in loco parentis to them has h«en raised on a 
p.etition to review, the agreempnt mill be disapproved, to the end that the rights of 
all parties may be determined by the filing of a claim petition. 



Claimant represented by John M. Snyder, Hollidaysbui^. 
Defendant represented by H. Z, Maxwell and Clarence P. Culiu, 
Philadelphia. 

OPINION BY COMMISSIONER SCOTT— August 15, 1919. 

John Baker, an employe of the defendant, sustained an injury by 
accident December 2, 1918 by striking his head against the post of a 
car, from the results of which injury he died December 3, 1918. 

On January 28, 1919, a compensation agreement was executed be- 
tween his widow, Mary J, Baker, and the defendant for payment of 
compensation, which agreement was approved by the Board Febrn- 
ary 3, 1919. 

The agreement shows Jane Baker, widow, as the only dependent 
of the deceased employe, that the average weekly wages of John 
Baker at the time of the accident were in excess of |20 and it providejs 
for payment of compensation in the sum of |8 per week. Receipts 
acknowledging payment of compensation under this agreement are 
attached, total amount paid np to March 4, 1919, $188. 

A petition under Section 423 has been filed by the claimant allying 
that the execution of the agreement by her was procured through 
mistake, fraud and coercion and owing to her ignorance of her rights 
under the compensation law and to her mistaken belief that the 
amount of f8 per week agreed to be paid to her was the full amount 
which under the facts in the case she would be entitled to. 
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The answer of the defendant denies the all^j^tions of the petition 
and alleges that the deceased was not supporting and did not stand 
in loco paretUig to the illegitimate children of a step-son and step- 
daughter in the household at the time of John Baker's death. 

By order of the Board testimony on the petition and answer was 
taken and returned by Referee Snyder. 

The testimony diaclosesi that at the time of the death of John 
Baker and immediately prior thereto there lived in his household, 
Clarence Ickes, 12 years of age, and Frank Bookhamer, 6 years of 
age; whether these children were supported by John Baker and 
stood in loco parentis as contemplated in Section 307 are questions 
which it is not necessary to answer in this proceeding, but which are 
proper to come before a Keferce on a claim petition which may be 
filed by the widow on her own behalf and on account of these chil- 
dren. 

The circumstances of the signhig of the agreement is detailed in 
the testimony of the claimant as follows: 

"Q. Tell us the circumstances of signing it. 

"A. They came there about dinner time and they asked me to sign 
a paper and I signed it. 

"Q. Did you read the paper? 

"A. I cannot read, they read it to me as near as I can tell. 

"Q. Did you tell them anything about these two children? 

"A, They said the children should have something, and they said 
I should wait a little while afterwards." 

Miss Dumm, a representative of the defendant company, present 
when the agreement was signed, admits that the claimant told her 
of the grandchildren, but states that she told the claimant that the 
defendant would make an investigation of the matter. After the 
investigation Miss Dumm told the claimant that the defendant did 
not consider the children entitled to compensation or in effect that 
they were not dependents. 

There is also testimony tending to show that the two grandchildren 
in question had lived in the household of the deceased employe for 
most of their lives up to the time of his death and had been wholly 
supported by him, with the exception of a few voluntary gifts of 
clothing to one of them by other persons. 

This question of fact involved touching the dependency of these 
children could not properly be determined by the ex parte investiga- 
tion shown to have been made by the defendant, nor can the claim- 
ant's possible rights be so pre-judged. 

The Board's approval is stricken off and the agreement is dis- 
approved. 
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Bimlinger v. Welwood Silk Mills, Inc. 
(5 Dept. Reports 1678.) 

Premises of employer, injury upon — transportation, to arid from moik. 
The clnimant's son was riding npon a motor bus provided by the employer to 
trnnsport its employps to and from work when be was injured. Held, tbat be was 
constructively upon the premises of tlie employer when the accident occurred. 
Course of employment — Oonfriftuiory negligence. 
Beaching for leaves while passing trees on the employer's motor bus on tbe way 
to or from work, may be contributory negligence, but caonot of itself be construed 
as taking an employe out of the course of bis employment. 
Dependency — Parent upon child. 
If the parent is dependent to any eitenC upon the earnings of a deceased diild, 
c>mpenHation will be awarded. 

Appellant represented by M. J. Walsh, Bcranton. 
Appellee represeated b; M. J. Hanlan, Houesdale. 

OPINION BY COMMISSIONER SCOTT— August 15, 1919. 

The defendant's appeal In this case is npon two grounds: first, that 
at the time of the accident under the circumstances developed by the 
testimony, the employe had taken himself out of the course of his 
employment and was not then an employe within the meaning of the 
compensation act; second, that the evidence does not warrant the 
finding of dependency. 

As to the first gound of appeal, it appears that at the time of the 
accident the employe was riding upon a motor bus on the way home 
from work. THie bus was furnished by the employer to its employes 
as part of the wages paid to the employe, and that what the claim- 
ant's deceased son did while upon this motor truck in reaching out for 
leaves and branches of a tree in passing was at most but contributory 
negligence. He was yet constructively upon the premises of the 
defendant while in the motor bus. The contention of the defendant 
in this respect is fuUy covered and answered in Siglin, et al,, v. 
Armour & Co., 261 Pa. 30, where the action of the court below sus- 
taining the Referee and Compensation Board in awarding compen- 
sation is affirmed in a per curiam opinion. 

The second ground of appeal has more of merit, but under the 
peculiar circumstances of the relation between the claimant and her 
son, who was killed, indicating her individual reliance for support 
upon him, and the further fact found by the Referee that any property 
which she owned produced so small income that it was inadequate 
to her support without the results of the labor of her deceased son, 
lead the Board to affirm the finding of dependency made by the 
Referee. 

The award is affirmed. Appeal dismissed, 
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Fore V. James Black Masonry & Construction Co. 
{5 Dept. Eeports 1683.) 

Final rcoeipt — When it will be set aside — Improper in/Iuence or coercion. 
If improper influence or coerciou was brought to bear ou tbe claimaDt to obtain bia 
Bi^atDj^ to a Snal receipt, eucb receipt wiU be set aside on petition to review. 



Claimant not represented. 

Defendant represented by H. A. Davis, Philadelphia. 

OPINION BY C0MMI8SI0NEE SCOTT— August 15, 1919. 

Tlie compensation agreement shows that on June 12, 1918, while 
moving a concrete window-sill it rolled upon the claimant's leg, 
causing injuries for which the defendant agreed to pay compensation 
at the rate of ?10 per week, payable every two weeks. There is also 
'with the record a final receipt signed, as appears from the testimony 
returned with the record, ttie case having been referred to Referee 
Cummings to take the testimony and certify the same to the Board, 
on the 27th to the 29th of February, 1919, showing the total compen- 
tjation payments received until the signing of the receipt to have 
been f340. 

It appears from the testimony that at the time the receipt was 
signed a Mr. Neff, representing the insurance carrier, went to the 
home of the claimant, who was sixty-two years of age and lived alone; 
Mr. Neff had taken with him James J. Harris, who in the main cor- 
roborates the statements of the claimant as to the conversation which 
"occurred between Mr. Neff and the claimant at the time of the signing 
of the receipt. The receipt which was signed was not filled up in 
the blank spaces except the amount of compensation paid at that time, 
to-wit: $20, but was to be afterwards filled in upon Mr. Neff's return 
to Philadelphia. An examination of the receipt discloses the names 
of the parties and other blank spaces are filled out in typewriting, 

Mr. Neff stated to tbe claimant that he had come up to complete 
the matter with him and that if tbe claimant felt like doing it be 
would get $20, and that if he did not sign the receipt, the claimant 
would have to go to Philadelphia and be operated on, if it was neces- 
sary, at his own expense and pay bis expenses to and from Phila- 
delphia ; that Mr. Fore stated be did not have money to go to Phila- 
delphia and after some further conversation he signed one or two 
papers under that condition. Mr. Neff further stated that it was a 
settlement between them and that he would get no more outside of 
tbe |20 which $20 was paid to the claimant at the time he signed the 
receipt. Afterwards the insurance carrier paid the claimant's <^^|i. 
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peuses to Philadelphia and made offers of ceitain work which the 
claimant declined to accept for the reason that he could not do the 
work. 

The testimony of the claimant is to the effect that at the time the 
receipt was signed he was not able to work and this testimony is in 
a measure coiroboraed by the statement of Mr. Harris, who ac- 
companied Mr. Neff, There is no medical testimony as to the condi- 
tion of the claimant at the time the receipt was signed, nor at any 
other period since the accident. 

The only question before the Board is as to the integrity of the 
receipt The influence brought to bear upon the claimant at the 
time he signed the receipt was in the opinion of the Board improper. 
Section 314 of the Act provides: "At any time after an injury the 
employe, if so requested by his employer, mnst submit' himself for 
examination, at some reasonable time and place, to a physician or 
physicians legally authorized to practice under the laws of such 
place, who shall be selected and paid by the employer." 

The condition imposed by Mr. Neff, the representative of the in- 
surance carrier for the defendant, to insure further payment of com- 
pensation was in no way in accordance with this requirement of the 
Act, and the Board cannot sustain a receipt carrying with it also a 
termination of an agreement under the circumstances developed in 
this case. 

The final receipt is therefore set aside. 



Parlovicli v. Philadelphia & Beading Coal & Iron Co. 

Final receipt — When it will be set (isiile — Lo)) of use of an eye. 

Subsequent to tbe signing of a final receipt for compensation for injury to his 

eye the claimant discovered that he had lost the use of his eye. Upon petition and 

hearing tbe final receipt was set aside and the compensation agreement disapproved. 



Claimant represented by Roger J. Dever, Wilkes-Barre. 
Defendant represented by D. B. Troutman, Pottaville, 

OPINION BY COMMISSIONER HOUCK— August 15, iyi9. 
The parties executed an agreement providing for tbe payment of 
compensation from January 17, 1918, to March 5, 1918, The claim- 
ant had been injured, while in the course of his employment, by a 
piece of ice striking him in the eye. On March 5, 1918, he executed 
a final receipt. The claimant then discovered that he had lost the 
use of his eye entirely, and he petitioned the Board to review the 
agreement, alleging that it was founded on mistake and that he 
signed the final receipt without knowledge of its meaning. 



i,Goo»:^Ic 



201 

It ia undisputed that the claimant has lost the use ot his eye, but 
the defendant contends that this is due, not to the injury, but to the 
fact that the claimant refused to accept medical attention furnished 
by the employer. The evidence shows that the accident happened 
on January 2, 1918, that the claimant sought medical attention within 
three days and was advised to ^ to a hospital. On January 8 he 
consulted Dr. Jones, a physician who had done compensation work 
for the defendant company. Dr. Jones also advised the claimant to 
go to a hospital and sent him to Dr. Halberstadt, an eye specialist 
who has charge of this kind of work for the defendant company. Dr. 
Halberstadt gave the claimant treatment and sent him to the Potts- 
ville hospital, but the claimant left the same day. A few days later 
he went to the Miners hospital at Fountain Springs and stayed 
there four or five days. By January 22 he was again in the Potts- 
ville hospital and remained there until February 16. He continued 
to receive treatment from Dr. Halberstadt up until April 30, 1918. 
From this evidence the Board is not able to find that the claimant 
refused medical attention. Furthermore, there is no evidence that 
such attention, administered immediately, would have saved his eye. 
Not one of the physicians, who have examined him, was able to testify 
that the claimant would now have a good eye, if he had consulted 
a physician immediately after the accident. Therefore, since the 
claimant has lost the use of his eye, and since it has not been shown 
that this was due to his refusal to accept medical attention, the 
Board must disapprove the agreement as it stands. 

The claimant is entitled, to compensation for the loss of his eye, 
which is 50% of his wage for a period of one hundred and twenty- 
five weeks. The final receipt is set aside and the agreement dis- 
approved. The parties can execute an agreement in accordance with 
the terms of this opinion. 



Jacoby v. American Bridge Co. 

Final receipt — When it vrill he set aside — Mvtdenoe. 

A compensation agreement waa entered into and payments made in purauanca 
tbereof for 16 weeks. Tbe claimant then signed a final receipt which he eubseqneDtlr 
asked the Board to review, on the ground of mistake. The testimony taken on 
behalf of the defendant in support of the receipt was largely to the effect tliat there 
had been no accident and resulting injuries of a compensable nature. In view of 
the fact that the iiresent proceeding was not to terminate the agreement, but to 
review a receipti tliia evidence was regarded immateriaJ, and, there being some 
evidence of mistake, the final receipt was set aside. 



Claimant represented by Alex S. Mabon, Pittsburgh. 
Defendant represented by W. W. Merrill, Pittsburgh. 
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OPINION BY COMMISSIONER SCOTT— August 15,- 1919. 

On December 3, 1918, the claimant, William C. Jacoby, was em- 
ployed by tiie defendant company at Ambridge and in the course of 
his employment in stepping over a track fell, sustaining contusions 
and lacerations of forehead, nose and lower lip. The defendant 
entered into a compensation agreement with him, agreeing to pay 
compensation on the basis of 10 per week to meet the total disability 
resulting from the injuries caused by the accident, his weekly wages 
at the time of the accident being $30.25. On January 17, 1919, he was 
paid compensation from December 17, 1919, until January 6. 1919, in 
the sum of $30 and signed a receipt for this amount. On February 
4, 1919, he signed a second receipt acknowledging payment of $30 
covering a period from January 7, 1919, until January 27, 1919. On 
February 14, 1919) he signed a reseipt for $20 acknowledging to have 
received from the defendant compensation at the rate -of flO per week 
from January 28th to February 10, 1919. On March 7, 1919, he 
signed a receipt acknowledging to have received from the defendant 
$20, being compensation at the rate of $10 per week from February 
11, 1919, to February 24, 1919. On March 19, 1919, he signed a re- 
ceipt acknowledging payment of compensation by the defendant from 
February 25, 1919, to March 10, 1919, in the sum of $20, being $10 
per week. On March 26, 1919, he signed a receipt for $20 acknow- 
ledging payment by the defendant of compensation at the rate of 
$10 per week covering a period of disability from March 11, 1919, 
to March 24, 1919, and on April 22, 1919, he signed the final receipt 
in question in this case in the sum of $20 covering compensation pay- 
ments at the rate of $10 per week from March 25, 1919, to April 6. 
1919, from which receipt it also appears that the total payments re- 
ceived amounted at that date to $160, with the further statement in 
the receipt that his disability terminated April 6. 1919 "dischai^ed 
by doctor as able to return to work April 7, 1919." 

From this summary it appears that the defendant company recog- 
nized that the claimant had sustaintd injuries by accident In its em- 
ployment and that the disability resulting therefrom had continued 
for sixteen weeks. The defendant itself has not made any application 
to set aside the agreement and the conduct of the defendant assumes 
that the agreement was a valid one and repi^sented a total disability 
on the part of the claimant as a result of the accident set out in the 
agreement, and presumably the only reason why the defendant stop- 
ped paying compensation was because of the final receipt based upon 
the allegation that the claimant had been discharged by doctor as 
able to return to work AprU 7, 1919. 

Payments of compensation having ceased, the claimant on June 
3, 1919, filed a petition to review the agreement or rather the final 
receipt terminating the agreement, upon the ground of mistake in its 



execution; and alleged in support of the all^ation that the receipt 
was based upon a mistake in fact at the time of its execution ; tlial 
he then suffered from continued paralysis of the right eide and was 
and is still unable to return to work. It is denied by the defendant 
that there was any mistake as to the physical condition of the claim- 
ant or as to his ability to work, but it adds that the claimant has 
had previous attacks such as caused him to fall on December 3, 1918. 

In the hearing before the Board wide latitude was allowed in the 
presentation of the testimony. The parties were permitted to go 
into thte circumstances of the injury and inquire how the alleged 
accident occurred, and to show the condition of health of the claim- 
ant prior to and immediately before the accident and his condition at 
the time the receipt was signed, this is not for the purpose of estab- 
lishing the claimant's right to compensation which is admitted by the 
terms of the agreement, but to be considered only in so far as the 
testimony may have bearing upon the question before the Board 
whether or not the final receipt was executed by reason of any mis- 
take in fact. 

The claimant states that receipts for compensation payments were 
presented to him from time to time ajid were not read by him or at 
least not carefully read. He admits that he signed the receipts, 
seven in nnmber, including the final receipt, the validity of which is 
now attacked by him. 

It is vital that contracts of parties which have been reduced to 
writing shall be regarded as final and binding and it is the duty of 
every employe receiving compensation payments to carefully read 
receipts presented to him. It is at the same time the duty of the 
employer to fully acquaint the employe with the purport of these 
receipts since inany employes are unable to read the English language 
or from force of habit sign whatever papers are presented to them, 
especially when they are receiving wages or compensation, but 
neither party to compensation agreements or receipts affecting the 
same can be relieved from his writtfen obligations or acknowledg- 
ments unless upon a clear showing of grounds recognized in Section 
423. 

The claimant states in his testimony that he was not told before 
he signed the receipt that it was a final receipt and that the effect 
of it was to end further payments of compensation, and that be was 
not advised of this fact until after be had signed the receipt and also 
endorsed his check, when he was told that it was a final receipt and 
that no more money would be paid ; that the doctor did not tell him 
that he was able to work, but said that he was well enough to take 
a light job. Claimant applied for a light job, but was not given such 
work, some of the representatives of the defendant company telling 
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him his condition made tiiiu unfit to perform inside work, and that 
the company could not assume the responsibility of putting him to 
worlt. 

Testimony was presented by the defendant which might be a de- 
fense against a claim petition, but in this proceeding it can have 
little or no materiality, as the attack is made only upon the agree- 
ment because of its termination by the final receipt, and not because 
the agreement ought to be set aside for the reason there was no 
accident and resulting injuries of a compensable nature to the 
claimant. 

The purport of the testimony of Dr. Mellott, called by the defend- 
ant, and who saw and -examined the claimant at the time of the 
accident is that the contnsion and abrasion on the forehead near 
the base of the nose and on the lip and about his mouth, caused by 
his fall on the track, did not account for the condition of paralysis 
in his arms and legs, but he attributes this condition, as it was mani- 
fested at the time of the accident or by any extension or continua- 
tion of it, to some degeneration of the spinal cord, chronic in nature, 
and in his opinion the disability of the claimant was thie result of 
causes independent of the superficial injuries apparent at that time. 

The doctor, however, qualified this statement by saying that some 
little irritation might be sufficient to bring on the attack, but that 
It was his opinion the attack caused him to fall, although a fall from 
any cause may have excited into activi^ a pre-existing condition of 
the spinal cord. 

It will be borne in mind that Dr. Mellott was the medical advisor 
of the defendant. The fall and resulting contusion and laceration of 
the forehead, nose and lower lip set out in the agreement occurred 
December 3, 1918, The agreement is dated January 9, 1919, and ap- 
proved by the Board January 18, 1919, or more than one month after 
the accident. If the medical opinion now expressed by Dr. Mellott 
was communicated to the defendant, and it presumably was, it would 
seem the defendant ought to have declined to enter into the agree- 
ment before us. Dr. Mellott's testimony further is that on April 6. 
1919, time when it is stated in the final receipt the claimant's dis- 
ability tcrminatied, he was only able to do light work. His state- 
ment also corresponds with other testimony by the claimant and his 
witnesses. We must therefore conclude that the disability of the 
claimant from whatever cause had not terminated April 6, 1919, and 
that the final receipt was based upon a mistake as to the actual 
physical condition of the claimant when executed. If, as suggested 
in the defendanfs medical testimony, the defendant entered into 
an agreement with the claimant for the payment of compensation 
upon a mistake as to the cause of his disability December 3, 1918, 
and resulting condition thereafter, its possible relief may be by a 



o.?lc 



205 

petition to terminate the agreement upon the ground that the only 
injuries to the claimant resulting from the fall, whether produced bj 
an attack of the dieease of the cord as suggested or as the result of an 
accident, has long since passed away, but as the present application 
of the claimant calls in question the validity of the final receipt, the 
Board finds from the evidence this receipt was signed by the claimant 
when the facts in the case did not warrant its execution by him. 
The final receipt is accordingly set aside. 



Dassick v. Phila. & Beading Coal & Iron Co. 

Lost of uae of member — Eye. 



Appellant represented by Roger J. Dever, Wilkes-Barre. 
Appellee represented by John F, Whalen and B. D. Troutman, Potta- 
ville. 

OPINION BY COMMISSIONER HOUCK— August 15, 1919. 
Hearing de novo held at Pottsville. 

The claimant in this case, while in the course of his employment, 
suffered an injury to his left eye. An agreement was entered into 
and compensation was paid until the claimant executed a final receipt 
on November 26, 1917. The claimant then filed a petition to re-open 
the agreement on the ground that he had lost the use of his left eye. 
The petition was referred to Referee Seidel, who, after hearing, re- 
fused to modify the agreement. He based his refusal on the testi- 
mony of Dr. Halberstadt, on a sworn statement by Dr. William M. 
Sweet, and on the report of Dr. Both, who was appointed by the 
Referee as an impartial physician to determine the condition of the 
eye at that time. The claimant appealed from the decision of the 
Referee and the Board granted a hearing de novo. 

On the hearing de novo the only evidence offered was the evidence 
of Dr. Blakeelee, the physician for the Compensation Board.. Dr. 
Blakeslee's examination of the claimant was of necessity superficial, 
but it was his opinion that the claimant has a useful eye. On the 
hearing de novo the burden of proof was on the claimant. He had 
abundant opportunity to call any doctor he chcrae. He could have 
called Dr. Sweet and I>r. Both and cross-examined them on the re- 
ports which they had submitted to the Referee. This he did not do. 
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He relied solely on the testimony of Dr. Blakeslee and this evidence 
was against him. The Board is convinced that the Referee did not 
err in refusing to modify the agreement. 

The Board makes the following findings of fact: 

FINDINGS OF FACT. 

1. That Basil Dassick, on June 15, 1917, while in the course of his 
employment with the Philadelphia. & Reading Coal & Iron Co., at 
its Eagle Hill colliery, met with an accident and sustained laceration 
of his left eye. 

2. That neither party waived the operation of the provisions of 
the Workmen's Compensation Act of 1915. 

3. -That Compensation Agreement No. ±20720 was executed by and 
between the employer and employe, and was approved by the Work- 
men's Compensation Board. 

4. That in accordance with said agreement, the employer' has paid 
the employe compensation covering total disability at the rate of 
$7.78 per week, and that the claimant executed a final receipt on 
November 26, 1917. 

5. That the claimant resumed work on October 8, 1917, for the same 
employer, at the same colliery, and at an increased rate of wages. 

6. That the injury to the claimant's left eye has terminated in a 
partial loss of vision, but that under treatment furnished by the em- 
ployer, it has improved to such extent that he has five-fifteenth with- 
out correction, and with minus cylinder lens, five-tenth vision. 

7. That the claimant's right eye was not injured and is a perfectly 
nonnal eye in every respect. 

8. Tliat should the claimant lose the sight of his right eye, he would 
still be able to work so long as his left eye remains in is present con- 
dition. 

From the above findings of fact the Board draws the following 
conclusions of law: 

CONCLUSIONS OF LAW. 

1. That Article III of the Workmen's Compensation Act of 1915 
applies to the contract of employment which existed between the 
claimant and defendant. 

2. That the injury to tlie claimant has not resulted in a permanent 
loss of the use of his left eye within the m^^aning of Article III, 
Section 306-(c), of the Compensation Act. 

3. That the petition of the claimant for modification of the com- 
pensation agreement should be dismissed and the agreement con- 
sidered terminated so long as the condition of the claimant remaing 
unchanged. 

The Board accordingly dismisses the claimant's petition and af- 
firms the decree of the Referee. 
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Cavalo V. Pennsylvania Coal Co. 

Lost of use of member — Eye. 
The claimant retained twenty-seventieths vlaioD in his injured eye. It was testi- 
fied that if be should lose the use of his uninjured eye he could Btill carr; on his 
employment. Held, that he had not lost Lbe use of an eye. 

Appellant represented by M. J. Murray, Scranton. 
Appellee represented by H. J. Connolly, Scranton. 

OPINION BY COMMISSIOA'ER HOUCK— August 20, 1919. 

On August 21, 1917, the claimant was struck in the right eye by 
a piece of coal while in the couse of his employment. A compensation 
agreement was entered into and compensation was paid until April 
1, 1919. The defendant company then petitioned the Board to termin- 
ate the agreement on the ground that the claimant had recovered the 
use of his eye. ITie petition was referred to Keferee Beemer and testi- 
mony taken, and the Referee found that the claimant has recovered 
the use of his eye and the agreement, therefore, was terminated. The 
claimant has appealed from this decision. The Board feels that the 
evidence sustains the decision of the Keferee. It was shown that, 
while the claimant has suffered a permanent injury to his eye, the 
condition of the eye has continued to improve since the time of the 
accident and he now has at least twenty-seventieths vision. The 
physicians testilied that this is not equivalent to the loss of the nse 
of the eye. The claimant returned to work one month after the 
accident and continued to work until one month previous to the hear- 
ing before the Referee, and the great weight of the medical testimony 
is to the effect that even if the claimant should lose the use of his 
uninjured eye, he would still be able to carry on his anployment. 
AH the evidence shows that the claimant has failed to prove the loss 
of the use of his eye. 

The decision of the Referee is affirmed and the appeal dismissed. 



Greene v. Aetna Chemical Co. 

(5 Dept. Reports 1T45.) 

Dependency — ffusiand and wife — Bigamous morrtofle. 
A compensation agreement was entered into by the defendant and the supposed 
widow of the deceased employe. Upon petition fur review it was found that the 
woman with whom the deceased was living at the time of his death was not his 
wife, a prior marriage relationship never having been dissolved. Approval of said 
agreement was revolted. 

Claimant not represented. 

Defendant represented by Karl W. Warmcastle, Pittsburgh. 
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OPINION BV COMMISSIONEE HOUCK— August 20, 1919. 

Id thiB case Edward A. Greene, an employe of the dedendant com- 
pany, met with his death while in the course of his employment. He 
had atated on his employment card that his dependents were his 
wife, Mrs. Wellopey Greene, and one minor child. After the accident 
Mrs. Wellopey Greene exhibited to the defendant company a marriage 
certificate dated 1917, and she said that she knew nothing of a child. 
The defendant company then entered into a compensation agreement 
with Mrs. Wellopey Greene and compensation was paid under the 
terms of this agreement to a total amount of |176. The defendant 
company then learned that a Mrs. Eva Greene claimed to he the law- 
ful widow of the deceased employe. The defendant company then 
filed a petition to review the compensation agreement alleging that 
it was founded on a mistake of fact in that Mrs. Wellopey Greene 
was not the lawful widow of Edward A. Greene. The petition was 
referred to Referee Christley for the taking of testimony. All the 
parties in interest entered into an agreement that the testimony 
should be taken before a notary public in the city of New York, and 
should be adopted by the Referee as though taken before him. The 
evidence was so taken and is now before the Board for its disposition. 
The evidence clearly establishes that Edward A. Greene, the deceased 
employe, was married .to Eva Hasket on November 7, 1907 ; that there 
was bom to them on April 30, 1908, a female child, Dorothy Evelyn 
Greene; and that the marriage was never annulled by divorce or in 
any other way. In view of these facts the marriage between Edward 
A. Greene and Mrs. WeUopey Greene, which took place in 1917, was 
bigamous and void. The fact that Mrs. Wellopey Greene was depend- 
ent upon the deceased for support is immaterial. She is not his 
lawful widow and, under the Act, is not entitled to compensation. 
The Board has so decided in an opinion by Commissioner Scott. 
Congtanza v. Lehigh & Wilkes-Barre Coal Co., 3 Dept. Reports, 2122. 

Accordingly the Board revokes its approval of the agreement made 
between Mrs. Wellopey Greene and the Aetna Chemical Co. and the 
agreement is set aside. 
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Stahl V. Watson Coal Co. 

(5 Dept. Reports 1742.) 

Course of employment — Wken employe U engaged in — Evidence — Burden of proof. 

An employe left his place of empluymeot, stating tliat he was going borne. His 
body was siibacquenti; found off the employer's premiBes and beside the railroad 
tracks leading in the direction of hia home, the indications being that be had been 
struck by a train. In the absence of evidence that the deceased employe waa 
engaged in the conrse of his employment when killed, compensation was disallowed. 

Findings of fact by Referee. 
A referee is required to find only the material facts pertaining to a compensation 



Appellant represented by James L. Jack, Indiana, Pa. 
Appelle represented by W, C Brown, Pittsburgh. 

OPINION BY COMMISSIONER HOUCK— August 20, 1919. 

The claimant's husband, D. W. Stabl, was employed by the defend- 
ant company as a special officer. It was his duty to look after the 
defendant's property and to keep trespassers away. He worked gen- 
erally at night time but he was subject to call at any time of the 
day or night. There was no definite time fixed for him to start or 
quit work. On the night of November 18 he reported for work as 
usual, and about 3 o'clock the next morning he said to another em- 
ploye that he intended to go home. He took his dinner bucket a,nd 
left the place where the defendant's mine is located. He was not seen 
again until 1 o'clock that morning when he was found dead on the 
right-of-way of the Pennsylvania E. K, Co., lying in a ditch along 
the tracks. His skull was crushed and his body bore evidence that 
he had been struck by a train. His dinner bucket was lying near hie 
body. The place where he was found is about 1200 feet from the 
mine of the defendant company and is toward Saltsburg, which is 
the place where the deceased lived. The property on either side of 
the railroad at the point where he was found was owned in part by 
the defendant company, and it was part of the duty of the deceased 
to keep trespassers from this property. He was not employed, bow- 
ever, to work on the tracks of the Pennsylvania R. R. Co., but he 
often used the tracks in walking to and from his work and in going 
from place to place in discharge of his duty as a special officer. The 
claimant, the widow of the deceased, filed a claim for compensation, 
contending that he husband had met with an injury by accident in 
the course of his employment, which resulted in his death. The 
Referee disallowed the claim on the ground that there was no evi- 
14 
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dence that, at the time of the accident, the deceased was iu the course 
of his employment, or that he was furthering the business of his em- 
ployer, or that he was on the premises of his wnployer. From this 
disallowance the claimant has appealed. 

The Keferee took the position that the natural inference to be 
drawn from all the testimony was that, at the time of the accident, 
the employe bad left his woi^k and was on his way home. It is well 
settled that an injury suffered under such conditions is not com- 
pensable. It seems to us that the inference drawn by the Referee 
was the only natural inference which could be drawn from the facts. 
It would certainly require some testimony, either circumstantial or 
direct, to overthrow the presumption that the deceased was on his 
way home. He had stated that he was going home. He left the plant, 
taking his dinner bucket with him, and was found off the premises 
of his employer, on the usual route to his home, and his dinner bucket 
near his body. The burden of proof is on the claimant, and an award 
cannot be based on the bare fact that an injury has happened. It 
must be shown in one way or another that the accident happened 
in the course of the employment. There was no such evidence in this 
case and the disallowance of the Referee must be affirmed. 

The appeal is based on an error of law and of fact. The claimant 
objects that the Eeferee did not find as a fact that the duties of the 
deceased took him along the railroad tracks in the direction in which 
he was going on this night. She also objects that the Referee failed 
to And as a fact that the deceased used th^ tracks of the Pennsyl- 
vania R. E. Co, in the course of his employment. It is not clear to 
us wherein either of these facts would be material to the disposition 
of this case. The Referee is not bound to find all the facts on which 
there is any evidence offered. He is only required to find the material 
facts. The claimant objects further that the Referee found as a fact 
that the deceased was killed on November 11, whereas all the testi- 
mony shows that he was killed on November Id. This finding of the 
Referee is clearly a mistake, but it is not such material error as to 
warrant the Board in granting a -hearing de nt)vo. The only real 
question at issue was whether the deceased was in the course of bis 
employment when he met with his death. As we have said above, 
there was no evidence to show that he was, and fairly strong evidence 
to show that he was not. The findings of the Referee on the other 
questions are immaterial and could not affect the final disposition 
of the case. 

We affirm the disallowance of the Referee and dismiss the appeal. 
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Strohl V. Eastern Pennsylvania Ey. Co. 

Employe — As to icho are considered employes. 

Although mainly employed by another party the claimant also performed certain 
Herricea for the defendant for which he was given a consideration in the form of 
free transportation to and from his home. Held, that he was an employe within 
the meaning of the Workmen's Compensation* Act. 



The dnty of the claimant was to furnish a report to the car conductor of a 
railway. He did this, then remained on the car enroute to his home. A fev 
minutes later, and whila he was on the car, he was accidentally injured. In view 
of the fact tbat be was furnished free transportation to and from his home as 
compensation for bis services, it was held, that he was injured in the course of his 
employment. 



Appellant represented by Wm. C. Wanbaugh, Harrisburg. 
Appellee represented by Roger J. Dever, Wilkes-Barre. 



OPINION BY COMMISSIONER SCOTT— August 27, 1919. 

The oontention of the defendant as embodied in its appeal is that 
the claimant was not an employe as contemplated by the Workmen's 
Compensation Act of 1915, and even if he be held to be an employe 
thereunder, the injury suffered by him was not sustained in the course 
of bis employment. The Referee has found both as a fact and a^ a 
conclusion of law against the defendant's contention. 

The claimant's main employment was with the Lehigh Coal & Navi- 
gation Co. as an operator of electric motors and rotaries near Nes- 
quehoning. By an arrangement between the Lehigh Coal & Naviga- 
tion Co. and the Eastern Pennsylvania Rys. Co. the defendant, the 
latter couipany installed in the sub-station of the former company, 
for registry and transmitting current to be furnished to it by the 
Lehigh Coal & Navigation Co., two rotaries which with other ma- 
chines in the sub-station, were operated by the employes of the Lehigh 
Coal & Navigation Co. 

It was, however, necessary that the meter readings showing the 
amount of current used by the railways company be received in some 
way by it, and for a time employes of the railways company were 
sent to the sub-station for reports of the meter readings. 

Mr. Camel, who represented the defendant company employed the 
claimant and Mr. Davis employes at the sub-station to take oft the 
meter readings daily and fetch them to the railways car conductors. 
In this particular work the claimant took the place of an employe of 
the railways company who had formerly been sent in from the car 
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line. In the diachai^e of the duties dne to this company, the claim- 
ant and his co-worker, Mr. Davis, responded to the specific instruc- 
tions and directions of Mr. Camel or his superior odScer, and were 
furnished by these representatives of the defendant company with 
the necessary instructions, blanks and supplies to properly enable 
them to make the required reports. 

The consideration given to the claimant by the railways company 
for the performance of this work was a ticket or pass over the de- 
fendant's car lines to and from the claimant's borne. This was the 
sole consideration for the work.' 

We are of opinion the relation between the claimant and the de- 
fendant arising out of this contract of hiring was that of employe and 
employer, and the findings and conclusions of the Referee in this 
respect are afSimed. 

As to the other contention of the defendant that the claimant, when 
he was injured on the car, was not in the course of his employment. 
We think he was engaged in the furtherance of the business and af- 
fairs of the defendant as contemplated in Section 301 at the time of 
the accident and that the findings and conclusion of the Referee on 
this question are correct. 

Assuming that the claimant was an employe of the ^fendant to 
take and report meter readings of current furnished, it cannot be 
questioned that if he had been accidentally injured while taking off 
the readings or while on his way from the sub-station to the car line 
he would be in the direct discharge of the duties of his contract and 
within the course of bis employment, or when he went upon the car 
to make his report to the conductor he would still be in the discharge 
of his duties, and furthermore he would then be upon the premises 
of the employer, and at a time when his presence was necessary, and 
his injury would be due to the operation of the employer's business 
upon the premises. 

It is, however, also contended by counsel for the defendant that 
the claimant's duties as employe ended when he handed the report 
to the conductor, and if he remained on the car a moment longer he 
became a passenger with the rights and privileges of a passenger 
only. This seems to us a too narrow construction of what is in- 
volved in the term "in the course of his employment," as defined 
in the Compensation Act. 

In this instance the purpose of the claimant's engagement with 
the defendant company was to furnish to its conductors on its 
passenger cars meter readings of current used, there was no stipula- 
tion that the claimant was to hand these readings to the conductor 
from a point outside of the car, nor was there any definite time fixed 
for the delivery of the reports on the car; as a matter of fact the 
claimant's habit was to board the cars and hand the readings to the 
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conductor at the time the conductor lifted his ticket furDlBhed to him 
for passage to his home. If he had been Injured after going on the 
car, and before his ticket was lifted and his report delivered, it could 
hardly be said he was not then in the course of his employment, in 
view of the requirements of the employment. 

It is a general rule of law in compensation cases, "that where work- 
men are employed to work at a certain place and are transported to 
and from such place by the employer as part of the contract of em- 
ployment, the period of service continues during the time of trans- 
portation," Gilhouser v. Stoney Brook E. R. Co., i N. C. A., 128, which 
general rule has been recognized by the Superior Court of Pennsyl- 
vania in Fakete v. Lehigh & Wilkes-Barre Coal Co., 71, Superior Ct. 
231 Pa. 

No act of the claimant in any way took him out of the protection 
of this rule. He had hnnded in his report, and before he reached 
his home, and within Ave minutes after going into the car, while he 
was standing on the back end of the car, as other passengers, the car 
went over causing serious injuries to be inflicted on him. 

The fact that the entire consideration for the claimant's service 
was his right to ride on the defendant's cars, under the nature of the 
service rendered, cannot in our opinion deprive him of his protection 
of the foregoing rule, nor of his rights as an employe under the pro- 
visions of the Compensation Act. We think the award is warranted 
by the facts and law applicable thereto. 

Appeal dismissed. 



Markonich v. Reliance Coke Co. 

Funeral erpetwes— Woiuer of right to Have the ilOO paid to dependents — Direotion 
to pay undertaker. 
In accordance with the direction of the claimant the insurance- carrier paid the 
$100 provided by the Act for funeral expenses to tlie undertaker nt the place where 
the accident occurred. Tlie action of the claimant constituted a waiver of the 
strict provision of the Act that the said sum should be paid the dependents and the 
complaint that the casket and condition of the body were not satisfactorj cannot 
form ground for requirine said sum to be paid the second time. 



Appellant represented by John Dano, Scranton. 
Appellee represented by C. W. Voneiflf, Wilkes-Barre. 

OPINION BY COMMISSIONER SCOTT— August 27, 1919. 

The only question in this case is whether the defendant or its in- 
surance carrier are liable to pay to the claimant the sum of |100 the 
statutory amount to be paid under Section 307, paragraph 9, to the 
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dependents or personal repreeentatives of a deceased employe on 
account of funeral expenses. Under the facts in this case and es- 
pecially in view of the correspondence regarding the funeral expenses, 
between the attorney for the claimant and the attorney for the carrier 
for the defendant, there was a direction by the claimant to the de- 
fendant's carrier to pay on her account the amount provided bj the 
Act, to-wit: $100 to the undertakers at the place where the accident 
happened, and where the body was prepared (or burial. In accord- 
ance with this direction, the amount of $100 was paid, and the re- 
quested re<:eipted bill sent to the claimant. There is no question 
that the services were rendered and were necessary at the time. The 
objection that the claimant is not sastified with the alleged condition 
of the body or kind of casket is too late, in view of her direction to 
the insurance carrier to go ahead with funeral arrangements. The 
facts as the Board views them show a waiver of the strict provisions 
of the Act. 

We therefore hold with the Referee that the defendant has dis- 
charged his full duty under the Act, and under the directions of 
the claimant's legal representative and advisor. 

Appeal dismissed. 



Ford V. Cambridge Mutual Benefit Association. 
{5 Dept. Reports 1786.) 

Course of employment — When employe is regarded as engaged in — Inference from 
facts — Evidence. 
A collector of insurance dues was fatally injured while crossing a street about 
one hour after he had made his report to hie emplojer. There was evidence that 
he intended to make some calls after he had reported to his employer and before 
he returned home for lunch. This evidence in connection with the peculiar nature 
and dudes of his employment established a reasonable inference that be was in th^ 
course of his employment when the accident occurred, and the Board so found. 



Claimant's counsel, George Gowen PaiTy and Thomas J. Norris, 

Philadelphia. 
Defendant's coiinsel, George J, Edwards, Jr., Philadelphia. 

OPINION BY COMMISSIONER SCOTT— August 27, 1919. 

Hearing de novo. 

George W, Ford, claimant, resided at No. 428 E. Thompson street, 
Philadelphia, with his wife Minerva Ford and other members of his 
family, all above the age of sixteen years. The expenses of the bouse- 
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hold were tept up by him, except that two of the eons and their uncle 
boarded at the house, paying to Minerva Ford a weekly sum for their 
board. 

- George W. Ford had been engaged as a collector for the Cambridge 
Mutual Beueiit Association since November, 1911, having been em- 
ployed by James J. Dawes, superintendent of this company, and to 
whom he had reported during the time of his employment. He at 
times turned in the names of new mjnbers to the company, and in 
addition he solicited names of persons who wished insurance, but 
who did not desire to go into the Cambridge Mutual Benefit Associa- 
tion, Tliese persons were placed by him through Mr. Dawes in an 
association formerly known as the Qerman-American Industrial In- 
surance Co., later changed to Industrial Health, Accident and Life 
Insurance Co. The Philadelphia place of business of the first named 
company was at No. 34 S. Sixteenth street, and of the last named 
company, Broad and Arch streets. 

J. J. Dawes, manager and agent of these associations or companies, 
and thmugh whom Mr. Ford did business for both of them had his 
office at No. 34 S. Sixteenth street, Philadelphia. 

The claimant's husband was making collections on behalf of the 
Cambridge Mutual Benefit Association, defendant, from 65 weekly or 
monthly members. The persons from whom it was necessary to make 
such collections, or at times to receive their subscriptions, were 
widely scattered over the city. 

The usual method of business was to make collections or receive 
subscriptions on Mondays and Tuesdays of each week, and turn these 
into the office on Wednesday, but from the dates of certain receipts 
for money turned into the superintendent, and from notations on the 
route and collection books, it clearly appears that much of the busi- 
ness transacted by Ford with the superintendent of the defendant 
company was upon days of the week other than Wednesdays. 

The claimant's deceased husband had no other business or occupa- 
tion. His whole time was taken up with these insurance matters. 
He worked from 7:30 A. M. to 1:00 P. M. and on afternoons to 5:30 
P. M. and also did a considerable amount of his work at night. 

On Wednesday, October 30, 1918, the claimant's husband left his 
home at 7:40 A. M. to go to the office of the Cambridge Mutual Bene- 
fit Association, where he arrived about 9 o'clock and turned in $30, 
which was substantially a full payment of all mon^s collected by 
him for the defendant to that date, after deducting his commission 
of 20%. He left the office of the companj^at 9:30 A. M. and at 10:45 
A. M., while attempting to cross from the west side of Franbford 
avenue to the east side, at the intersection of this avenue with Oxford 
street, was struck by a car of the Philadelphia Rapid Transit Co., 
fracturing his skull and from the effects of this injury he died at St. 
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Mary's hospital in about an hour after the accident. The defendant 
had knowledge of the accident and resulting injury the same day. 

The place of the accident was westward from the employe's home 
about two squares, where he was expected at 1 o'clock to go with his " 
wife to a certain place arranged for in the morning. 

Why he was at the place where he met with the accident, and 
whether he was then in the furtherance of any business of the de- 
fendant company is important to be determined, although Superin- 
tendent Dawes states that Ford had no specified duties connected 
with his collection work and business for the defendant company, on 
other days than Mondays and Tuesdays, yet it is admitted by him 
that the claimant's husband could, and in all probability did call on 
members for payment of dues in the day or night time of other days 
of the week ; that such action was not prohibited by the rules of the 
association, the collector being free to work at such time as suited his 
convenience, and also that he was at liberty to make more than one 
call where members had failed to pay collections when due, but was 
of opinion these calls and payments were made on Mondays and 
Tuesdays of following weeks. There is evidence, however, of calls 
and payments made on other days of the week. The receipt books 
of Daisy and Samuel Massenburg show that George W. Ford had 
made collections and given receipts for payments of premiums or 
dues on policies in the defendant company October 5, 1918, and 
October 19, 1918, the corresponding days of the week as appears by 
the calendar being Saturday and Friday. A number of receipts from 
the superintendent to George W, Ford showed by their dates that he, 
from time to time, paid over his collections on each day in the week. 

These facts and circumstances bearing on the employment of 
George W. Ford gave rise to a reasonable inference that at the time 
he was crossing Frankford avenue, he was in furtherance of the 
business of the defendant company. The direct testimony on this 
point is conflicting. The claimant says that before her husband left 
home on the morning of October 30, 1918, he told her that he was 
going down to the office to turn in his money, and then he was going 
to make a few calls, and after that come home for lunch at 1 o'clock, 

Clarence Ford states that on October 31, J. J, Dawes, superin- 
tendent of the defendant company, gave him names and addresses of 
three persons down town from which to check up work his father 
was doing Wednesday, October 30, and that he was to go for names 
the following day of persons up town. George Ford, another son, 
who testified before the Board, states that he went to the office 
of the defendant company with his two brothers shortly after his 
father's death, and that Mr. Dawes said his father was out doing 
collecting work Wednesday morning, October 30, 1918, but he did 
not know exactly whether he was uptown or downtown. Dawes, 
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however, denies that he told the son that his father had left to go 
downtown to make collections. He further also states that he did 
not know where Mr. Ford went after he left; that so far as he knew 
he was through with his collections. 

The natural inferences from the facts regarding the general em- 
ployment and habits of the deceased in his work, and the situation 
on October 30, before stated would seem to corroborate the testimony 
of Mrs. Ford and her sons and give controlling force to their direct 
testimony showing G. W. Ford to have been in the course of his 
employment when injured. 

The principal work done by claimant's husband for the defendant 
company was collecting weekly and monthly payments on its policies, 
in addition to this work, as a side line he solicited members for the 
German-American Industrial Insurance Co., which at the time of 
the accident had changed to Industrial Health, Accident and Life 
Insurance Co. The names of members secured by the claimant's 
husband for this company were turned over to it through Mr. J. J. 
Bawes who acted as their agent, but without pay on his part, the 
commission for the work being paid directly to G. W. Ford. The 
forty-two receipts in evidence by J. J. Dawes to G. W. Ford for 
money turned in by him have in most every instance, notations en- 
dorsed which show that about one dollar in twelve of amounts re- 
tained by G. W. Ford as commission or salary came from the German- 
American Industrial Co. 

If he was engaged in the insurance business at the time he met 
with the accident, the inquiry arises, was he working for the German 
Industrial Co. exclusively at the time? This view seems improbable, 
not alone, because that work was not regular but only occasional 
or incidental, but because it appears that among the books and 
papers turned in by the family of the deceased after his death, the 
applications were in blank, not signed up, and there is slight chance 
of his having solicited industrial insurance in the Health and Acci- 
dent Co. without having signed blanks as evidence, the testimony 
being he placed members in this industrial company only at their 
request when they did not wish to take a policy in the defendant 
company. 

From a consideration of all the evidence and of the underlying 
facts just recited with the legitimate inferences to be drawn there- 
from, the Board makes the following ultimate or controlling 

FINDINGS OF FACT. 

1. The claimant's deceased husband and the defendant company 

had submitted themselves under their contract of hiring to the 

operation of the provisions of the Workmen's Compensation Act of 

1915. 
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2. The average weekly wage of the claimant's husband at the 
time of the accident was f 12.07. 

3. That on October 30, 1918, and for some years prior, the Cam- 
bridge Mutual Benefit Association was engaged in the business of 
industrial insurance, and in the course of that business employed 
G, W. Ford as collector and solicitor, 

4. That in the performance of his duties as employe of the de- 
fendant company, Q. W. Ford waa called upon to visit persons who 
held policies of insurance with the defendant company iu widely 
scattered sections of the city of Philadelphia, that his entire working 
time was taken up by working for the defendant company except 
occasional work for the Industrial Health and Life Insurance Co., 
which he put In as a side line; that his collections were as a rule to 
be made on Mondays and Tuesdays of each week, and reports were 
made to J. J. Dawes, superintendent and manager of the defendant 
company, on Wednesday, That there was no rule or direction of his 
employer limiting his work in the manner and to the days indicated, 
but on the other hand, that he actually worked every day of the 
week and at nights on the business of the defendant. And we further 
find that on Wednesday, October 30, 1918, the claimant's deceased 
husband visited the office of the defendant company and made a re- 
turn of bis work since his last report and paid In money to its super- 
intendent in his hands. That the deceased employe left the office 
taking with him his route book, one of his collection books and other 
papers relating to his insurance work ; that at this time there were a 
number of persons on the books whose payments were uncollected 
and who lived in the general neighborhood where he met with the 
accident 

5. That his usual lunch time was 1 o'clock, and that he had 
promised his wife to return at that time to fill an engagement, that 
he left the company office at 9.30 A. M. and that at 10.45 A. M. he 
was walking eastward on Oxford street, and while crossing Prank- 
ford avenue, was struck by a moving trolley car, and sustained a 
fracture of the skull, from the results of which injury he died within 
an hour at St. Mary's hospital, Philadelphia. 

6. That George W. Ford, at the time he was unexpectedly struck 
by the trolley car of the Philadelphia Rapid Transit Co., and fatally 
injured, was in the course of his employment with the defendant 
company, the Cambridge Mutual Benefit Association, and engaged 
in the furtherance of its business affairs. 

7. That the expenses of the last sickness and burial were in excess 
of |100, no part of which has been paid by the defendant. 

8. That the deceased left to survive him, residing with him and 
dependent up him for support, his widow, Minerva Ford, the claim- 
ant, but no children under the age of sixteen years. (wlc 
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CONCLUSIONS OF LAW. 
. 1. The Workmen's CompeDsatlon Act of 1915 applies to the con- 
tract of George W. Ford and defendant. 

2. That the fatal accident or mishap having happened to G, W. 
Ford in the course of his employment as already found, the dependent 
widow, Minerva Ford, is entitled to compensation under Section 307. 

AWARD. 
Compensation is awarded to Minerva Ford, claimant, 40% of 
|12.07 or $4.83 per week, payable weekly for 300 weeks, or in the 
total sum of $1449, beginning November 1|, 1918. There is also 
awarded to Minerva Ford the sum of $100 on account of expenses 
of last sickness and burial. 



Siegfried v. Phila. & Reading Coal & Iron Co. 
(5 Dept. Reports 1792.) 

Course of etaploymcnt — Boy playing during lundh hour. 

It is not uBteasonable for bofa to play during intervals of work, wliere it does 
not interfere with tlieir duties, and a boy injured b; tripping uver cement sacks 
while engaged in playing with other boys during lunch hour is entitled to conpen- 



Appdlant represented by John F, Whalen and B. D. Troutman, Potts- 

viUe. 
Appellee represented by Roger J. Dever, Wilkes-Barre. 

OPINION BY C0MMIS8I0NEK SCOTT— August 27, 1919. 

We have carefully read tbe testimony in this case, and it is fully . 
summarized in the findings of fact by the Referee. It is undisputed 
that the claimant worked for the defendant company as a breaker 
boy, and that on the day-of the accident during the lunch hour, he 
with other boys employed by the defendant company, came into a wait- 
ing room on the premises of the defendant provided by the company 
for its miners to wait on cars, and while there the boys were all 
playing tag. The claimant in running about the room and over some 
cement sacks, tripped and fell, sustaining such injuries to his arm 
as to necessitate medical service and some loss of time. 

The Referee has not specifically found as a fact that at the time 
of the accident and resulting injury the claimant was in the course 
of his employment, but his legal conclusion involves this fact. , 

logic 
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The courts are not in full agreement under what circumstauces 
and facts of employment an employe may be said to be in the course 
of his employment. It is lately held in Gallagher v. Delaware, Lacka- 
wanna and Western R. R. Co., Superior Court (not yet reported) to 
be a question of law and not of fact, but whether treated as a ques- 
tion of fact or law, we think this case is ruled in Dzikowska v. Sup- 
erior Steel Co., 259 Pa., 578, where the court quotes with approval 
the governing principal of law laid down in 1 Hannold on Work- 
men's Compensation, Section III as follows: "It cannot be said that 
the employment is broken by mere intervals of leisure, such as those 
taken for a meal. If an accident happened at such a time, there 
would be no breaks in"the employment, even though the workman is 
paid by the hour for the time he is actually at work, especially if the 
accident occurs on the employer's premises or about his property, 
unless the workman is doing something wholly foreign to his em- 
ployment. • • • Consequently no break in the employment is 
caused by the mere fact that the workman is ministering to his 
personal comforts or necessities as by warming himself or seeking 
shelter, or by leaving work to relieve nature or to procure a drink, 
refreshments, food or fresh aid, or rest in the shade. • • • » 
Not did the court in that case regard the fact that the accident 
resulted from the workman striking a match for the purpose of en- 
abling him to smoke at that time and place, as being enough to debar 
him and his dependents from the benefits of the statute, and further 
held: "It is not unreasonable for workmen to smoke out of doors 
during intervals of work, where it doesn't interfere with their duties," 

Play for boys at intervals of their work is a most natural and 
reasonable recreation and indulgence in such pastime is to be expected 
and where no prohibition against it is enforced and insisted upon 
by the employer, it would seem to be presumptively permitted, es- 
pecially where it is not shown that the play interfered with the 
working duties of the boys as in this case, since it does appear that 
the claimant started to leave off his play at the sound of the wliistle 
which he understood to be notice to return to work. 

The play indulged in surely was a natural and as beneficial an act 
to both the yoathful employe and the business of the employer as the 
indulgence of smoking in the case of older workmen. The conclusion 
reached by the Referee under the facts and circumstances of the 
employment here, is in our opinion a correct view of the law. 

The award is afBrmed and the appeal dismissed. 
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Buckley v. Delaware, Lackawanna & Western K. E. Co. 
(5 Dept'Keporta 1828.) 

Aociderit — Death from accident — Pneumonia resulting from fall. 
On December 23, 1917, the deceased employe fell againat a stlek of timber iu 
tlie course of bis employment and thereb; sustained a bruised side. On January 1, 
1918, lobar pneumonia developed, from wbich he died. Held, that the disease from 
which be died was the result of the accident, aod compensation was awarded bis 
dependents. 



APPEARANCES. 
Claimant's counsel: Everett Boss, Scranton. 
defendant's counsel: I>. R. Beese and Elmer Adair, Scranton, 

OPINION BY COMMISSIONEB SCOTT— September 6, 1919. 
Hearing de novo held at Scranton, before the Workmen's Compensation Board. 

Clare Buckl^', widow of Patrick J. Buckley, claims compensation 
for herself and on behalf of her minor son, Joseph Buckley, by reason 
of the death of her husband January 6, 1918, allying that while 
her husband was employed by the Delaware, Lackawanna & Western 
B. B. Co., be sustained such personal injury to the physical structure 
of his body and such disease or infection naturally resulted there- 
from as to be the cause of his death. 

Patrick J. Buckley was regularly engaged in timbering at the head 
of the shaft in the Cayuga mine of the defendant company during 
the month of December, 1917, and on Sunday December 23, 1917, 
with three other laborers he was doing outside work, and while carry- 
ing a stick of timber 8 x 10 inches and about 12 feet long to load 
it on a wagon, he stnmbled over some shorter timbers on the ground 
and fell forward against the piece of timber he and the other laborers 
had dropped, striking his side or chest. By reason of his fall and 
of the injury and pain caused he quit work for the day. He made no 
special complaint to the foreman nor to the other mm at work with 
him at the time of the accii3ent, except to remark "Tea, I am hurt a 
little bit." He returned to work the next day and continued to work 
for the rest of the week except on Christmas and the day following. 
During this week he made no complaints about his condition to the 
various men with whom he worked. When he came home on the 
afternoon or evening of the accident he complained to bis wife about 
bis side aching and hurting him and she states that "his side was 
bruised and scratched." Liniment was applied to the injured side, 
but without relief. He also complained to neighbors who visited his 
hoDfb during the week following about the injury and how it hurt 
him. 
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Earlj Monday morning, December 31, 1917, he was taken very ill, 
vomited, Iiad severe headache, chills, and some fever. Dr. M. J. 
Noone, bis family physician, was called and after examining him 
stated he was suffering from pleurisy ; oq tbe next day he diagnosed 
the case pneumonia and tbe patient was taken to the Moses Taylor 
hospital where he died on the sixth day of January, 1918 of lobar 
pneumonia. 

The death certificate signed by Dr. H. T. Wall, chief surgeon of the 
hospital, shows that the pneumonia was in the left lower lobe of 
the lung. His report to the Metropolitan Life Insurance Co. also 
gives the left lower lobe as the place of the disease. His wife, and 
other persons who visited the family during the week after the injury, 
Dr. Noone, the attending physician, and the undertaker say that the 
left breast was discolered black and blue showing contusion and that 
the pain, pleurisy and pneumonia were on the left side. The hospital 
i-ecord on the other hand shows that the pain and pneumonia were 
over the lower lobe of the right lung. 

Dr. Flynn, who made up part of the hospital record, and who states 
that either he or the other interne, Dr. Druffner, prepared the death 
certifleate and the certificate to the insurance company, attempted 
to explain the discrepancy between the hospital record and the cer- 
tificate in respect to the location of the disease by stating that at the 
time these papers were made out they were busy at the hospital and 
possibly made the certificates from memory, and he insisted that the 
statements appearing upon the hospital records were correct. 

Dr. Noone is positive that the discoloration and evidence of injury 
were on the left side and that he found a pleuritic condition under 
the area of discoloration and that there was severe pain in this 
region indicating congestion which the following day developed into 
pneumonia. It was hia opinion from tlie history of the injury given 
by the patient and from his condition showing subcutaneous contusion 
of the tissues of the body and discoloration between the sixth and 
ninth ribs under the arm on the left side, that the pleurisy and 
pneumonia, cause of his death, were the natural and necessary results 
of the injury. And he further stated that if, when in the hospital, 
pneumonia developed on the right side it must have passed from the 
left to the right side. 

Dr. C. E. Thompson, called by the claimant as an expert, and also 
the owner and manager of a hospital in Scranton, was of opinion, 
from the facts in evidence showing the nature of the accident, the 
history of the work done by the employe during the week following 
the accident with complaints of soreness and pain in the r^on of 
the injury, and from the onset of the pleurisy and pneumonia from 
December 31, 1917 to January 2, 1918 and its further developmftit 
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until his death January 6, 1918, that the fatal pneumonia naturally 
and necessarily resulted from the injury. He also stated that pleurisy 
and pneumonia might develop at any time within 24 hours to two 
weeljs after an injury had been sustained, depending upon whether 
the injury itself was the cause of the disease or whether the lowered 
resistance of the body of the patient developed any infection at or 
near the point of injury, explaining "If the pleura was actually 
crushed or broken, for instance — if you take and bum your finger 
or crush it — there is not much difference between tissues — then we 
get inflammation following that immediately, but if we just get 
lowered resistance from the injury, then it might be several weeks 
before we get your pleurisy or pneumonia." 

He further testified to the effect that it was his experience in his 
practice and hospital work thajt traumatic pneumonia begins at 
the site of injury and usually appears within two or three days 
and may become manifest within twelve hours and is always of 
the lobar type and generally runs a rapid course, but it is not an 
iufallable rule that pleurisy or pneumonia must develop within two 
or three days, it might be' two or three weeks when it is due to a 
lowered resistance consequent to a trauma ; that if the pleurisy or 
pneumonia is the direct result of an injury, such as a bullet wound 
or penetration of the lung by gunshot or stab, pneumonia would be 
expected to develop in a short time, but if the injury was not so 
direct but was one which resulted in lowering the resistance and weak- 
ening the physical condition of the patient, the development would be 
(blower. In the present case the man was wearing winter clothing 
which protected him from the force of the blow. It nevertheless ap- 
peared that the skin and underlying tissues were so injured as to 
show the blow must have been severe, since where a man falls and 
strikes his chest as violently as indicated in this cgae and complains 
from the time of the injury until the pneumonia develops, there is 
possibility of internal injury to the lung tissue, although there may 
be no penetration or actual fracture discernible. 

Dr. Norman White, member of the staff of the State hospital and 
West Side hospital of Scranton, called as an expert by the defendant 
company, testified that the period for development of infectious 
pneumonia is from three to five days and that the type in this case 
was lobar pneumonia, a distinct disease, whilst pneumonia following 
trauma is generally a local bronchial pneumonia, but that such cases 
are very rare, as shown by statistics in books by medical authorities, 
he personally never having seen a case of traumatic pneumonia result- 
ing from an injury to the chest other than from gun shot wounds or 
fractured rib ; that a serious injury with lowered vitality would be 
a predisposing cause to bronchial pneumonia. That pleurisy is an 
infection of the pleura or covering of the lung and might come 
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from an iiijury, that in cases where the trauma has been severe 
enough to cause inflammation and infection of the pleura and pneu- 
monia is the final result, the time of development after the infection 
of the trauma, according to the authorities, was generally from 
twelve to seventy-two hours; but there is record of development of 
pneumonia following trauma from six to seven days. 

He gave as his opinion from consideration of the facts in evidence 
that the existence of the pneumonia in this case could not be the 
result of the injury sustained December 23, 1917, since the time was 
too long, and in his judgment the fact of tie employe working after 
the accident was incousistent with a severe enough injury to produce 
traumatic pneumonia, and as this was lobar pneumonia with 
typical chills and fever, it was more likely due to exposure from the 
very cold weather shown to exist from December 23, 1917 to Decembra* 
31, 1917, time of the onset of the disease, than as a result of any 
lowered vitality from the effects of the accident. 

Dr. John D. Wilson, a physician in charge of laboratory woric in 
a Scranton hospital, and a bacteriologist of unusual qualifications 
and experience, in answer to a question based upon the proved facts 
in the case heretofore mentioned, stated as his opinion that the 
injury of December 23, 1917 by a bare possibility only could be the 
cause of the pneumonia, and in support of this opinion stated that 
the period of incubation in traumatic pneumonia following trau- 
matism was usually short, a matter of twenty-four, forty-eight or 
seventy-two hours and at most probably within a few days, but that 
there was authority that common pneumonia can follow an injury and 
even a comparatively slight injury, without a fractured rib and 
without deep contusion and severe injury, but that such cases are 
rare. That pneumonia which develops from six to nine days after 
an injury is not the direct result of the injury but ia secondary, as 
where the injury is severe enough to disturb the man's general condi- 
tion and greatly decrease his vitality so as to lower his resistance 
to infection by the pneumonia germ; he also answered on cross-ex- 
amination that an injury to the chest was a cause of pleurisy and 
that an inflammatory condition of the pleura with pneumonia germs 
[iresent, would cause the germs to pass directly into the lung tissue 
and give rise to trouble and maybe pneumonia, but that was not 
the usual method of infection, as more frequently pneumonia is asso- 
ciated with pleurisy, the lung inflammation being the site of the 
infection. 

DISCUSSION. 

There is no question that the claimant's husband sustained an 
injury by accident in the course of his employment. He told Ma 
wife when he came home December 23, 1917 about being hurt at his 
work that day and showed her his injuries on his chest, if there was 
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nothing more in the case to support the happeDing of an accident 
these devIaratioDB to his wife would be heresay, and under the. rule 
in McCauley v. Imperial Woolen Co. 261 Pa. 312, there would be 
failure of proof of any accident ; that there is also the direct testi- 
mony of the other men who were working with him and who des- 
cribed the work they were doing and how Buckley struck his side 
on a timber when he tripped and fell and what he said and did at 
the very time, conclusively fixing the occurrence of an injury by 
accident in the course of his employment. 

The serious question of fact to be determined is whether the dis- 
ease of pneumonia, admittedly the immediate cause of the death of 
claimant's husband, was such disease or infection as naturally re- 
salted from the personal injury sustained by him. 

Pneumonia is classed by medical authorities as an infective germ 
disease of the lungs and seems to require a lowered power of resist- 
ance or other favorable condition for its development and as said 
in Duffet v. Abbott, by Judge Davis, C. P. of AU^heny Co., Mackey's 
Dec. Vol. 1, page 18: 

"The question under the evidence was, did the disease 
which caused the death naturally result from the injury 
or from the condition of the injured person caused by 
his injuries? Was the disease one that would likely or 
probably be one of the consequences arising out of the 
physical condition created by the injury itself?" 

The question must lai^ely be determined hy the medical testimony 
in view of all the pertinent circumstances of the accident and sub- 
sequent development of the disease. We have here a man of 27 years 
of age, and so far as appears, in good health, performing heavy repair 
work in and about the mines in severe winter weather, suddenly 
meeting with a more or less serious injury to his chest from a fall 
hereinbefore fully described; immediately complaining of pain at 
the site of the injury and later to his wife and neighbors, and con- 
tinuing to complain, although continuing to work without complaint 
in his work for the greater part of a week and then suddenly develop- 
ing pleurisy and pneumonia causing death within the week. 

The relevant medical testimony which we have attempted to care- 
fully summarize is in conflict as to whether he died as the result 
of the disease of pneumonia, naturally progressing ftwra a germ in- 
fection due to climatic op other conditions entirely unrelated to the 
injury, or from traumatic pneumonia due to a lowered vitality pro- 
duced by the injury. There is no evidence of fracture of the ribs or 
penetration of the lung tissues and there could be no pneumonia 
such as follows almost at once upon penetration of the lung tissue 
and consequent direct infection. 
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Dr. Noone, the physician, who first saw him after the onaet of the 
pleurisy and who diagnosed and treated the pneumonia until he 
was sent to the hospital, is clear that there was contusion and dis- 
coloration and severe pain of the left side showing a recent injury ; 
he is also positive that the pleurisy and subsequent pneumonia were 
under the area of discoloration and bruise, and was of opinion there 
was undoubted cansal rdation and connection between the results 
of the injury and the fatal diseasa 

Drs. White and Wilson maintained there was too long a period of 
time between the injury and the onset of the pneumonia to justify 
the conclusion of any causal connection, but admitted the possibility 
of an injury lowering the vitality to a condition where the infection 
of the disease would take place as late as in the present case. Dr. 
White said bronchial and not lobar pneumonia followed trauma, 
whilst Dr. Moorhead, the medical authority he relies on, states in 
bis work on traumatic pneumonia to the contrary. 

From a consideration of the testimony, including the conflicting 
opinions of the physicians as applied to the chain of circumstances 
embraced in the period from the moment of the injury to the time of 
the death of the employe, we think the reasonable and Intimate in- 
ferences lead to the same conclusion reached by the Heferee when 
he heard the case and we adopt substantially the same findings made 
by him. 

FINDINGS OF FACT. 

1. Patrick J. Buckley, the deceased, was employed as a laborer 
at the Cayuga mines of the defendant company; on December 23,. 1917 
while he and his fellow-employes were loading timbers upon a wagon 
and while they were in the act of carrying one of the timbers six by 
eight inches by twelve feet, he tripped over other timber and fell 
upon the piece he was assisting to carry, striking his side against 
the timber, sustaining bruises and contusion of the left side between 
the sixth and ninth ribs. Upon arrival home he complained to his 
wife about the bruise and pain. He, however, continued to work 
during the remainder of the week except on Christmas and the day 
following. He complained to neighbors during this we^ about the 
condition of his side. On Sunday, December 31, 1917, he was taken 
with severe pains in the region of the bruise. On January 1, 1918, a 
physician was called who diagnosed bis case as pleurisy and on the 
following day as pneumonia. He was then removed to Moses Taylor 
hospital where he died from lobar pneumonia on the sixth day of 
January, 1918. 

2. Said Patrick J, Buckley left to survive him and living with 
him at the time of the accident and his death bis widow, CSare J. 
Buckley and one son, Joseph Buckley, bom January 6, 1916. 



3. The average weekly wages of the said Patrick J, Buckley at 
the time he met with his accidental injury amounted to |16.33 per 
week, 

4. After the happening of the accident and during the time he 
remained at work, the said Patrick J. Buckley complained of sore- 
ness, his side was black and blue and the tissue underlying the skin 
was contused. Hos condition did not improve and hft grew weaker 
until January 1, 1918 when pneumonia developed. 

5: The death of Patrick J. Buckley ou January 6, 1918, waa caused 
by pneumonia which was the natural and necessary result of the 
accidental injury sustained on December 23, 1917, "white in the course 
of his employment with the defendant company. 

6. The funeral expenses were in excess of f 100, no part of which 
has been paid by the defendant. 

7. Patrick J. Buckley and the Delaware, Lackawanna and West- 
em R. R. Co., had both accepted Article III of the Workmen's Com- 
pensation Act of 1915. 

CONCLUSIONS OF LAW. 

1. The provisions of the Workmen's Compensation Act of 1915 
are binding upon the claimant and defendant. ' 

2. The injury sustained was an accident within the meaning oT the 
Workmen's Compensation Act of 1915 and the disease which caused 
the death of the claimant's husband being the result of the injury 
he sustained in the course of his employment, the claimant as his 
widow is entitled to be paid compensation by the defendant on behalf 
of herself and minor son under the provisions of Section 307 of the 
Act. 

(The award follows.) 



Mplnar f . Lehigb Valley Coal Co. 
(6 Dept. Reports 1824.) 

Los» of use of member — Leg. 

The claimant's foot waa crushed, leaving the member in each shape that the use 
of the leg was interfered with but not destroyed. There was evidence that the 
ampatation of the foot would restore the use of the leg. Held that the dalmant 
had not lost the use of the leg. 



Claimant represented by Roger J. Dever, Wilkes-Barre. 

Defendant represented by F. M. Chase, Wilkes-Barre. C ooolc 



OPINION BY COMMISSIONER HOUCK— September 6, 1919. 
On January 11, 1916, the claimant was loading coal into a mine 
car when a piece of rock slipped and pinned Lis right 1^ against the 
car. He suffered a compound fracture of the right leg slightly above 
the anlfle. Medical services were provided by the employer and an 
operation was performed on the leg. On March 6, 1916, the parties 
entered into a- compensation agreement and compensation was paid 
for a period of one hundred and fifty weeks; that is, compensation 
was paid for the time prescribed for payment for the loss of a foot. 
On April 26, 1919, the claimant petitioned the Board' to review the 
agreement on the ground that he has lost the use of his leg. He has 
signed a final receipt and desires to have the receipt set aside. The 
I>etition was heai-d before the Board and Doctors Blakslee and Mengel 
were called to testify. The substance of their evidence is that the 
claimant has undoubtedly lost the use of his foot and that, in its 
present condition, it is of no value to bear bodily weight. There is 
atrophy of the soft tissue in the injured leg, which is due to non-use, 
but, functionally, there is no impairment of the thigh or the upper 
part of the leg between the ankle and the knee. It is their opinion 
that, if the leg was amputated a short distance above the ankle, the 
claimant could use the remainder of his leg and would, in fact, be in 
better condition than he now is. 

From this evidence it seems clear to us that the claimant has not 
lost the use of his leg. The accident has left the claimant's foot ia 
such condition that it hinders the use of his leg, accordingly the foot 
should be amputated. This operation would restore the use of the 
1^. There is no suggestion any place in the record that the defendant 
has not fulfilled its obligations as far as furnishing medical service 
is concerned. 

From all this evidence we find that the claimant has not suffered 
the loss of the use of his leg. And since he has been paid compensa- 
tion for the loss of his foot, the final receipt was proper and the 
petition to review the agreement is set aside. 



Maher v. Scliwarzenbach Iluber Co. 

(5 Dept. Reports 1871.) 

Injury upon employer's premises — WJien compensable. • 

Having completed her morning's work, an employe stepped out of the room where 

she was employed and, wbile descending the steps on her way home for Innch. 

Injured her ankle. Held, that the Injnry, not being due to the condition of thi: 

premises or to the operation of the employer's bnsinese thereon, was not compensnble. 

Appellant represented by James J. Burns, Pittsburgh. 

Appellee not represented. GooqIc 



OPINION BY COMMISSIONER HOUCK— September 6, 1919. 

The claimant was employed by the defendant as a winder, and on 
Saturday, December 14, 1918, she having completed her moming's 
work and being about to go home for her luuch, stepped out of the 
i-oom where she waa employed, on the second floor o( the factory 
building of the defendant company, and in descending the steps she 
slipped and fell, suffering an injury to her left ankle. There is no 
finding, and from the evidence there could not be, that the accident 
was due to the condition of the premises, or to the operation of the 
employer's business thereon. But the Referee concluded that the 
claimant, when injured, was in the course of ber employment and is, 
therefore, entitled to compensation. From this conclusion the de- 
fendant has appealed. 

It lias been decided both by the Board and by the courts, that an 
injury suffered under the same conditions as the injury in this case, 
is not compensable under the terms of the Act. Getty v. William 
Henderson & Co., 2 Dept. Reports, 2450. Hemming v, Pisher Hosiery 
Co., 1 Mackey, 176 (C. P. Berks Co.) However out of sympathy we 
may be with these decisions, we feel that we are bound by them. 
The facts of the two cases cited are almost exactly similar to the 
facts of the present case, and the same rule must be applied. In the 
last named case the court said: 

"Looking at the plain language of the Act of 1915, 
Section. 301, second paragraph, compensable cases are 
divided into two general classes, — those in which the in- 
jury is sustained by the employe while actually engaged 
in the furtherance of the business affairs of the employer, 
and those in which the employe was injured while not so 
actually engaged. • • • In order to come within this sec- 
ond class of eases made comjiensable by the enactment 
under construction, certain requirements must be met. 
First, the injury must have occnrrfed 'upon the prem- 
ises occupied by or under the control of the employer, 
or upon which the employer's business or affairs are be- 
ing carried on.' (It is admitted that the claimant's' case 
satisfied this requirement.) Second, the employe's pres- 
ence on the premises must have been demanded by the 
nature of the employment. (This is also admitted.) 
Third, the injury must have been caused either (a) by 
the condition of the premises, or (b) by the operation of 
the employer's business or affairs thereon. There is 
nothing here that would justify to the court in declaring 
that the injury to the claimant was caused either by the 
condition of the premises or by the operation of the em- 
ployer's business or affairs upon the premises." 

This decision is in accord with the interpretation of the Act uni- 
formly followed by the Board. Consequently, since the claimant was 
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not actually in the course of her employment, and cunce the injury 

was not due to the condition of the premises nor the operation of the 

employer's business thereon, she is not entitled to compenBation. 

The decision of the Referee is reversed and the award set aside. 



Wilde V. Pennsylvania R. R. Co. 
(5 Dept. Reports 1873.) 

Dependency — Wife not IMng with husband at the time of his death and not dependent 
upon Awn for support — Effect of order of Court far her iupport. 
For a period of more than tbree years prior to his desth, the widow of the deceased 
employe bad uot lived with him and had received no contributions from him for her 
support, though the Court had made an order requiring him to make certain veekly 
payments for that purpose. During this interval and at the time of hia death she 
was supi:orted by her own earnings and by those of her son and daughter. Actual 
dependency not being shown, har claim for compensation was refused. 



APPBARiNCBS. 
Claimant's connsel: Isaac M. Price, Philadelphia. 
Defendant's counsd: Harry Z. Maxwell and Clarence P. Culin, Phila- 
delphia. 

OPIKION BY COMMISSIONER SCOTT— September 6, 1919. 
Hearing de novo held before the Workmen's Compensation Board at PbiladelphiA. 

FINDINGS OP FACT. 

1. That on April 27, 1918, James F. Wilde was in the employ 
of the defendant, the Pennsylvania B. R. Co. 

2. That neither the said James F. Wilde nor the Pennsylvania R. 
R, Co. had rejected the Workmen's Compensation Act of 1915 by 
serving and filing the necessary notice. 

3. That the average weekly wages of James F. Wilde at the time 
of his accident and death were {16.44. 

4. That on April 27, 1918, James F. Wilde met with an accident 
in the course of his employment and sustained injuries which caused 
his death the same day. 

5. That the expenses of his last sickness and burial were in excess 
of $100, no part of which have been paid by the defendant. 

6. That James F. Wilde left surviving him at the time of his 
death the claimant, Anna E. Wilde, his widow, and a son, Norman T. 
Wilde, bora April 29, 1906, and two other children over the age of 
sixteen years. 

i„Goo»^lc 



7. That James F, Wilde deserted his wife, the claimant, February 
21, 1914; she thereupon presented her petition to No. 235, March 
term, 1914 quarter sessions, in the Municipal Court of Philadelphia, 
and on April 1, 1914 the court made an order directing James F. 
Wilde to pay to the claimant the sum of $8 per week for the support 
of herself and minor children. Bond in the sum of |500 entered by 
him to secure the weekly payments. These weekly payments were 
received by the claimant until September, 1914, when her husband 
ceased payment. The claimant was unable to locate him and raiforce 
the order of the court. The said James F. Wilde, husband; did not 
retui-n to his wife and family nor did he at any time thereafter live 
with them or contribute anything to their support. 

From September, 1916, to the time of the death of her husband 
the claimant was supported by her own earnings, those of her children 
and by contributions received from her father and his family, and 
at the time of her husband's death she was receiving the wages of 
her eldest son amounting to $20 per week, the wages of her daughter 
amounting to $10 per week and her own eamiaga amounting to f4 per 
week. These two children and a boy twelve years of age lived with 
the claimant and the money received from the sources named went 
into a common fund and was paid out to the support of the children 
as well as toward /the claimant's personal expenses and to the gen- 
eral maintenance of the home. 

8, That at the time of the death of the husband the claimant was 
not living with her husband and was not dependent upon him for 
support within the meaning of the Compensation Act. 

DISCUSSION. 
The only question calling for any discussion is the -eighth finding 
of fact. The Board in Boone v. Pennsylvania R. R. Co., 2 Dept. 
Reports 1072, announced the rule that a widow's dependency is a 
question of fact and supported the rule by abundant authority. The 
rule has also been recognized by the courts of Pennsylvania, In 
Kaufmann v. Star Printing Co., Superior Court 70, page 562, it is 
held- "the question of dependency is primarily one of fact and a ques- 
tion of fact under the statute must be disposed of by the Referee 
or on appeal by the Workmen's Compensation Board • • • • • 
and dependency necessary to be shown is actual dependency." In 
other words the Board has held that a dependent widow as defined 
in Section 307 of the Workmen's Compensation Act of 1915 does not 
mean dei)endency in law, or mere potential or prospecive dependency, 
but dependency in fact, or actual dependency at the time of the 
accident and subsequent death. This doctrine is supported in the 
leading case of New Mocton Collieries Co., Ltd., v. Keeling, 4 B. W. 
C. C, 332 where Lord Atkinson held: "It may be that her husband 
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was in law bound to maintain lier, but it is by the dischai^e of this 
obligation and not by its mere existence in law that a husband sup- 
ports his wife. It cannot in the nature of things be on a mere pos- 
session of a legal right, but rather on the effective enforcement of it 
in some shape or form that a wife relies for support." 

The claimant, the wife, seems in this case to have left her husband, 
but possibly for good cause. This question was settled by the find- 
ings and decree of the Municipal Court and at no time after the 
presenting of her petition in April, 1914, does it appear- that the 
husband dived with his wife and family and the support which he 
gave was involuntary on his part under the compulsion of the order 
of the court, and this support was not continued beyond September, 
1914. Claimant had the legal right under the order of the court to 
enforce continuing payments if the husband continued to live apart 
from his family, but as a matter of fact she did not enforce the 
_ collection, although the evidence shows she made efforts to locate 
her husband, but without success. 

In the case of Miller v. Throp, 2 Dept. Reports 2236 and in Engesser 
V. Gemer Stove Co., 4 Dept. Reports 1754 there were orders of court 
or proceedings to secure orders of court to enforce support by the 
husband and under the peculiar circumstances of those cases the 
Board held that there was dependency. In the Miller case the wife 
was not self-supporting nor did any one contribute to the support 
of herself and her two small children, whilst in the present case 
when the order of court was disregarded and the claimant was not 
able to enforce it, the bond given being simply the personal bond of 
the husband in the sum of ?500, and his whereabouts not being known, 
the claimant and her children were earning wages which were applied 
to lier support and she was also receiving aid from her father's family 
and at the time of the accident and death of the husband, with the 
earning of her children the contributions of money aud clothing 
from her father and her sisters, she was in a measure independent. 
She had received nothing for over three years from her husband. He 
had not in any way communicated with her and although there 
might have been hope of his return to his duty, there was little, if 
anything, in the circumstances of the case that would justify such 
a hope. 

In the Engesser case the court's order had just been applied for 
and there were negotiations between the wife and the husband toward 
an amicable settlement at the time of his death. So that the cases 
in which the Board has held that there was dependency where legal 
proceedings had been instituted and orders made or applied for, 
the general facts were distinguishable from the facts of the present 
case and the Board is satisfied that there was no such dependency in 
fact of the widow upon the husband here as is contemplated in the 
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Workmen'a Compensation Act of 1915, and as stated in Kaufmann v. 
Star Printing Co. (supra) : "The responsibility of the defendant is 
purely statutory and the right of the claimant only arises when the 
conditions prescribed by the statute are found to exist. It is pro- 
vided in Clause 9 of Section 307, as follows: 'Nq compensation shall 
be payable under this act to a widow unless she was living with her 
deceased husband at the time of his death or was then actually de- 
pendent upon him for support.' " 

CONCLUSION OF LAW. 
Since we have found that the widow was not living with her hus- 
band at the time of his death and not actually dependent upon him 
for support, she is not entitled to compensation from the defendant. 



Kadian v. American Brake Shoe & Foundry Co. 

Final receipt — When it loUl be set luide— Mistake. 

If there was mistake as to the condition of the injured member and aa ti 
meaolug of a final receipt, when signed, the same will lie set aside. 



Claimant represented by J. O. Hertzel, Erie. 
Defendant represented by J. H. A. Bogan, Erie. 

OPINION BY COMMISSIONER SCOTT— September 6, 1919. 

The compensation agreement dated January (>, 1919, is based upon 
an accident to the claimant while at work grinding tools on an emery 
wheel in plant "B" of the defendant working as a machine hand. 
It is stated in the agreement that emery dust was embedded in the 
left eye causing a disability and compensation was fixed at the rate 
of $10 per week, compensation payments beginning December 27, 
1918, disability indefinite as to duration. On January 17, 1919 the 
claimant signed a final receipt covering payment of compensation 
from December 27, 1918 to January 17, 1919 in the amount of ?30, 
acknowledging that the disability of the claimant had terminated on 
said January 17, 1919, and the claimant had returned to work. 

The original application by the claimant was to modify the agree- 
ment on the ground that the injury suflEered December 10, 1918, to the 
claimant's eye has increased and that he is now entitled to compen- 
sation for the loss of the use of the eye. At the hearing before 
RefCTee Smith it developed that the condition of the eye was the 
same at the time of the filing of the petition to modify as at the timer 
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when the final receipt was signed. Whereupon by agreement of 
connBel for the claimant and defendant the petition was amended 
as follows: "The claimant in this case wishes to amend his petition 
for modification to review compensation agreement No, 708067 nnder 
Section 423 inasmuch as the claimant has testified that the injury 
is of the same condition now as when he signed the final receipt, but 
that he signed the final receipt through mistake and error." 

Under tliis amended pleading, agreed to by both parties, the only 
question is as to whether the final receipt should be approved or set 
aside. 

From an examination of the testimony taken by Referee Smith and 
certified to the Board, we find that subsequent to the date of signing 
the receipt the sight of the claimant's eye was seriously impaired, 
also that he did not fully understand the meaning of the final receipt 
at the time it was signed. There is suggested in the testimony that 
the condition of the eye as it appeared shortly after the signing of the 
receipt and as it was at the time of the hearing was not due to the 
emery dust which the agreement states penetrated his eye while 
working. There is also testimony to the effect that prior to the 
accident his eyes were good. The determination of this issue, however, 
is not within the pleadings in this case and from the testimony hav- 
ing bearing upon the integrity of the receipt, the Board finds that 
at the time the receipt was signed it was signed under a mistake 
as to the actual condition of the claimant's eye and the final receipt is 
therefore set aside. 



Pancoe v. J. S. Wentz Co. 

Final receipt — When it will he set aside. 

A final receipt signed b; mistake will be set aside. The signing of such does not 
conclude any rights claimant may have as a dependent parent. 



Claimant represented by Roger J. Dever, Wilkes-Barre. 
Defendant represented by John H. Bigelow, Hazleton. 

OriNIOK BY COMMISSIONER SCOTT— September 6, 1919. 

The agreement in this case is dated Mareh 12, 1918. The petition 
for review is dated February 25, 1919, From the testimony taken 
before the Board it appears that the defendant assumed that because 
the deceased employe, son of the claimant, was over thirty-one years 
of age, the question of dependency was not material. The testimony 
also indicates that at the time the agreement was signed, which does 



not provide for compensation, but only for fiWi to defray the ex- 
penses of the last sickness and burial, the claimant thought it only 
covered the question of burial expenses and did not conclude any 
rights that he might have as a dependent parent. 

The final receipt is set aside and the claimant may file a claim 
petition, if he has not already done bo, when the question of depend- 
ency can be heard and disposed of. 



Smith v. Swain. 
(5 Dept. Reports 1944.) 

Action against third patin — Amount of "reoovery"— -Deduction for counsel fees, 

lu an action brought against a third party for iajurieB sustained an employe 

recovered $4,666.92. He alleged that after deducting coudsgI fees and expensPH he 

received only $1800, and contended the latter amotint was his "recovery." Held, 

tbat the original judgment was the amount of bis recovery. 

Compensation — Pat/iteitts made bp employer in ignoranoe of his ri{/hit — Be-tin6tir»o- 

meitt of employer by employe. 

The Workmen's Compensation Act of 1915 gives the Board no power to direct 

an employe to re-imburse an employer for compensation paid by him in ignorance 

of hia rights. 

Beuieic of Compensation agreement — When there is "proper cause." 
Recovery by suit at law for injury against a third party by an employe ia a 
"proper cause" for review of a compensation agreement previously entered into with 
the employer for the same injury. 

Status of employer — Effect of betng indemnilied againut loss by 
Tlie fact that an employer is indemnified against loss by sn 
cannot afEfjct hia standing before the Board to defend cliiims for compeiuation. 



Appellant represented by Charles C. Annabel, Waverly, N. Y. 
Appellee represented by Knapp, O'Malley, Hill & Harris, Scranton. 



OPINION BY COMMISSIONEH HOUCK— September 23, 1919. 

The claimant, in this case, was injured while in the course of his 
employment. He was a driver for the defendant, Lester Swain, who 
was engaged in the retail grocery business at South Waverly, Pa. 
On the 1st day of March, 1918, the claimant, while driving the de- 
fendant's wagon near Sayre, Pa,, was struck by a Lehigh Valley 
train and, as a result of the collision, he sustained concussion of the 
brain and other injuries. A compensation agreement was entered 
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into between the claimant and the defendant on May 2, 1918, and 
compensation to the amount of }309 was paid. On the 19th day of * 
March, 1918, the claimant, by his attorney, entered suit against the 
Lehigh Valley R. R. Co., as defendant, in the Supreme Court of New 
York for Chemung county, to recover damages for the same injury 
for which he was being paid compensation by Lester Swain, the de- 
fendant in the present case. This action was duly prosecuted and 
cam« on for trial on November 26, 1918, at a special term of the 
Supreme Court for Chemung county, New York. After trial the 
jury rendered, a verdict in favor of the claimant, and against the 
railroad company, in the sum of J4500, A new trial was refused and 
judgment was entered upon the verdict for $4500 and costs in the 
sum of $156.92, a total of $4,656.92. On January 6, 1919, the de- 
fendant railroad company paid to the claimant or his attorney the 
sum of $4,656.92. The claimant alleges that the net amount re- 
ceived by him out of this amount, after paj-ment of counsel fees and 
expenses, amounted to the sum of only $1800. On February 19, 1919, 
Ijester Swain, the employer of the claimant, and the defendant in 
this proceeding, filed a petition for termination of the compensation 
agreement which had been entered into on May 2, 1918. The petition 
asks for "termination of compensation and for reimbursement." The 
petition was referred to a Referee who proceeded to take testimony 
and then rendered a decision terminating the agreement, but refusing 
to re-imburse the employer for the compensation already paid; viz, 
$309, The claimant has appealed from this decision, and this appeal 
is before the Board for its disposal. 

The petition of the employer is based on Section 319 of the Work- 
men's Compensation Act of 1915. which reads as follows: 

"Where a third person is liable to the employe or the 
dependents for the injury or death, the employer shall 
be subrogated to the right of the employe or the depend- 
ents, and shall be treated as an advance payment by the 
the compensation payable under this article by the em- 
ployer. Any recovery against such third person in ex- 
cess of the compensation heretofore paid by the employer 
shall be paid forthwith to the employe or to the depend- 
ents, and shall be treated as an advance payment by the 
employer on account of any future installments of com- 
pensation." 

Tlie very first question to be decided is whether the Board has 
jurisdiction to dispose of the petition in any way. A careful con- 
sideration of the Act of 1915 leads us to the Conclusion that the 
Board has no jurisdiction of this petition as a strict and technical 
petition to terminate the compensation agreement. The procedure 
for the termination of an agreement is governed by Section 426 of 
the Act, which reads as follows: 
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"Any agreement or awaid of compensation may be 
modified or tei^inated at any time by a subsequent 
agreement approved by the Board, and may be modified 
by the Board, on the petition of either party, on the 
ground that the incapacity of the injured employe has 
subsequently increased, decreased, or terminated, or that 
the status of any dependent has changed. In such case 
the procedure shall be the same as that provided in the 
case of an original agreement or petition^" 

This section is specific in declaring tbe cases in which the Board 
or a Referee can terminate an agreement. The petition, in this case, 
does not allege any of these grounds as the reason for terminating 
the agreement. The incapacity of the employe has not increased, de- 
creased, or terminated ; nor has the status of any dependant changed. 
Accordingly,' the Referee was without jurisdiction to terminate the 
agreement. 

If the Board has any jurisdiction of this case, whatever, the graift 
of that jurisdiction must be found in Section 423 of the Act, which 
reads as follows: 

"All agreements for compensation shall be subject to 
review by the Board at any time, upon presentation of a 
petition alleging fraud, mistake, coercion, or other 
proper cause. The Board shall fix a time and place for 
hearing the petition, and shall notify all parties in in- 
terest." 

This section of the Act must be read in connection with the other 
sections, and it must be read in connection with Section 319, which is 
the section providing for subrogation. Unless the Board holds that 
the phrase, " or other proper cause," found in Section 423, includes 
such a case as the present one, the employer would have no means 
of enforcing his right of subrogation, where the employe commences 
suit against the third party tortfeasor without notifying his em- 
ployer that he has taken such action, and without giving the employer 
an opportunity to control the prosecution of the case. Just how the 
right of subrogation, granted in Section 319, is to be enforced, seems 
to be a doubtful question even in those cases where the employer 
knows that the action has been commenced and has the opportunity 
to intervene. This case has arisen in several of the Common Pleas 
Courts of the State. For instance, in Kinney v. Philadelphia & 
Reading R. R. Co., 1 Mackey, 89, Judge Ferguson, in Common Pleas 
No. 3, Philadelphia county, in an action by the employe against the 
third party tortfeasor, refused to allow the case to proceed until 
the employer was joiued as a use plaintiff, A similar ruling was 
made by Judge Ford in the Common Pleas of Allegheny county. He 
said: 

"Iir cases of this tind the better practice would seem 
to be that the employer be immediately notified of the in- 
stitution of the action an^ given an opportunity to inter- >(aqIc 



veue, BO as to assert his rights, but an application by an 
employer to be subrogated made after the verdict ia not 
too late unless thereby the employe is prejudiced." Jab- 
lonski V. Pennsylvania E. R, Co., 4 Dept. Reports 2692. 

On the other hand Judge Shoemaker, in Blair v. city of Philadel- 
phil, Commoa Pleas No. 1 of Philadelphia county, 5 Dept Reports, 
785, refused to allow the employer to intervene as a plaintiff against 
the tortfeasor, and held that the right of subrogation can be better 
enforced after the verdict is entered. With this conflict of authority 
in the cases where the employer knows that the action is being prose- 
cuted, it seems that, in those cases where he does not know and has 
no means of enforcing his rights during the progress of the action, 
the Board should have jurisdiction to grant him relief and to pre- 
vent the employe from recovering both damages from the tortfeasor 
and compensation from tlie employer. Where the employe has re- 
ceived damages from the tortfeasor, this is certainly, in our opinion, 
"other proper cause," within the meaning of Section 423, to give 
tlie Board jurisdiction to review the agreement and to take such 
steps as will do justice to the parties. 

In the administration of the Workmen's Compensation Act the 
power of the Board is limited by the terms of the Act, but the Act 
is to be construed liberally both from a substantive and procedural 
point of view. The substance of the pleading shall govern, and not 
the form. Accordingly, the Board may, in order to Save time, treat a 
petition to review as a petition to modify, and vice versa, where the 
substance of the petition warrants such action. Waters v. David 
Lupton Sons, 5 Dept. Beports, 49 ; Riddle v. Philadelphia & Beading 
Coal & Iron Co., 2 Pa. Workmen's Compensation Board, 460. In view 
of these decisions the Board is at liberty, in the i)re8ent case, to treat 
the defendant's petition as a petition for review. In that case the 
Board will simply ignore the finding made by the Referee, adopt the 
testimony taken before him as though taken on a petition for review, 
and proceed to dispose of the case accordingly. 

This brings us to a consideration of the merits of the defendant's 
petition. Under the terms of the Compensation Act the claimant, 
since his weekly wage of }12 was limited to compensation of f6 per 
week during disability not exceeding a period of five hundred weeks, 
which would be a total of ^000. And compensation, in any case, 
shall not exceed the sum of fiOOO. Section 319 provides that "any 
recovery" against the third person tortfeasor shall be treated as an 
advance payment by the employer on account of any further instal- 
ments of compensation. The claimant contends that although the 
judgment recovered was for the sum of ?4,65C.92, he, due to de- 
ductions for counsel fees and expenses for conducting his case agaiiut 
the Lehigh Valley R. R. Co., received only the sum of fiSOO, and that 
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therefore, in aoy view of the case, the employer can not be credited 
with a sum greater than H800. We cannot concur in this view. The 
Act say "any recovery," and no provision is made for deductions of 
any kind. When the claimant prosecutes his case against the tort- 
feasor, without notice to his employer, this is the risk he runs. Where 
the employer has no control over the payment of expenses and counsel 
fees, he cannot be penalized because they are excessive. Accordingly, 
the employer is entitled to be credited with the amount of the judg- 
ment; that is 14,656.92. 

It is unnecessary for the Board to consider the various exceptions 
in the claimant's brief to the decision of the Beferee terminating the 
compensation agreement. As we have said above, the Board in its 
consideration of this case, is ignoring the decisiog of the Referee 
entirely and is treating the petition to review. The only function of 
the Referee, in such a proceeding, is to report the testimony to the 
Board. All that is properly before the Board is the petition of the 
defendant, the answer of the claimant, and the testimony taken be- 
fore the Referee. In his answer the claimant objeeta that Lester 
Swain has no standing before the Board because he ia indemnified 
against loss by an insurance company. This contention is without 
merit. This question was raised in Jablonski v. Pennsylvania R, R. 
Co., supra, and decided adversely to the claimant. The real party 
in interest is the employer. As to the claim made by the defendant 
for re-imbur semen t of the f309 paid as compensation, there is noth- 
ing iu the Act of 1915 giving the Board jurisdiction to re-imburse the 
employer for compensation paid. 

Treating the defendant's petition, therefore, as a petition for re- 
view, the Board finds that the employe, the claimant in this case, 
has recovered from the Lehigh Vall^ B. R, Co., the third party tort- 
feasor, the sum of |4,656.92 on account of the same injury for which 
the defendant agreed to pay the claimant compensation. Since this 
amount is in excess of any amount to which the claimant would be 
entitled as compensation, and since the. employer is authorized by 
the Compensation Act to treat the sum as an advance payment of 
compensation, it follows that the employer is not obligated to pay 
the claimant any further compensation, under the terms of the agree- 
ment which they entered into. The agreement should be set aside. 

The Board accordingly revokes its approval of Compensation 
Agreement Ko. 563960 and sets it aside. 
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Gairt v. Curry Coal Mining Co.* 

Practice and procedure — Review of compensation apreemeiit— Sub;eci matter of 

A compensation agreement had been terminated, tlie Referee directing that "further 
comijenBatioD ehall be paid aa partial disability." No appeal was taken fn>m the 
decision. Some months later the claimaDt filed a petition for review, stating that 
be was not able to retam to work. Held, tliat there was nothing before the Board 
which could be the subject of review, and the petition was dismissed. 



Claimant represented by Ghas. J. Margiotti, Punxsutawney. 
I>efendant represented by W. C. Brown, Pittabnrgh. 

OPINION BY COMMISSIONER HOUCK— September 23, 1919. 

The parties entered into a compensation agreement on May 4, 1917, 
which agreement was duly approved by the Board. On June 21, 1918, 
the defendant company filed a petition to terminate the agreement 
on the ground that the claimant was then able to work. This petition 
was referred to a Beferee who terminated the agreement for total 
disability, but ordered that "further compensation shall be paid as 
partial disability, and same to be determined after the claimant has 
returned to work and hie loss of earning power has been established," 
There was. no appeal from this decision. On December 2, 1918, the 
claimant filed a petition to review the agreement on the ground that 
he was not able to work, and on February 4, 1919, he filed a petition 
to modify the agreement. These two petitions were referred to a 
Beferee, who took testimony on them together. The Referee refused 
to modify the agreement, and the Board dismissed the petition to 
review the agreement. The claimant did not appeal from either of 
these decisions. On April 14, 1919, the claimant filed a petition to 
review the agreement on the ground that he is totally disabled and 
that the agreement was signed by mistake. It is this petition which 
is now before the Board for its decision. The defendant takes the 
position that there is no agreement before the Board which it can 
review, and that the Board has no jurisdiction in the present state 
of the record. 

It seems to the Board that there is nothing here for it to decide 
on a petition to review. The petition is founded on practically the 
same grounds as were the previous petitions which the Beferee and 
the Board refused. A petition to review is not the proper procedure 
in this case. The agreement is correct in every way, and it was ter- 
minated by the Referee and not by the act of one of the parties. Even 
if the Board were to consider the petition as a petition to modify the 
agreement, it would be met with the difficulty that this very question 
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has already been determined and no appeal taken from the decision. 
Since all the questions raised by the petition, in this case, have al- 
ready been decided in proper proceedings, from which decision the 
claimant failed to appeal, his petition for review must be refused. 
The petition is accordingly dismissed. 



Criun V. Standard Brewing Co. 

Commutation of compenaation — When it will he reftised. 
If, in the opinion of the Board, a widow's condition wouW be made w 
than better by commotine her compensation, commutation will be refused. 



Olaimant represented by Robert L, Wallace, New Castle. 
Defendant represented by W. C. Brown, Pittsburgh. 

OPINION BY MACKEY— Chairman— September 26, 1&19. 

This is a petition for commutation. The claimant is a widow and 
a cripple. She desires to buy a property for thirty-five hundred 
($3500) dollars, believing that if she did tliis, she could improve her 
condition by taking in roomers. Her share of compensation, com- 
muted to present value, would amount to approximately nineteen 
hundred ($1900) dollars. With all her compensation thus invested, 
she would own a property heavily incumbered, with her only source 
of income, namely her weekly compensation, exhausted. Her hope- 
ful expectations as to a successful business might result in a dis- 
appointment, and then she would be in a very helpless condition, 
owning a mortgaged property with no income. 

We fail to see any reason why we should exercise the discretion 
vested in us by the law, to grant this petition. We feel that we 
would be risking the widow's money in a hazardous undertaking, 
and at best, her condition would be worse rather than better. 

Commutation is accordingly refnsed. 



Bennett v. Penn Paper & Stock Co. 

Practice and procedure — Suggestion and proof of death of claimant — Closing case. 
If an employe files a claim for compensation and dies as a result of hia injuries 
before hearing, a certified copy of the record of vital statistics attached to a sugges- 
tion of death is sufficient to close the case in the Workmen's Compensation Bureau, 
so as to enable the widow to file her claim as a dependent. 



Appellant represented by Isaac M. Price, Philadelphia. 
Appellee represented by Richard A, Smith, Philadelphia. 
16 
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OPINION BY MACKEY—ChairmaB— September 26, 1919. 

This appeal was taken for the purpose of determining the proper 
practice where an injured workman has brought a compensation 
^ petition, and dies before hearing. 

The question is how to evidence the death properly upon the record, 
so that the fact is clearly established for the benefit of the record of 
the Workmen's Compensation Bureau, and to establish a further 
status of possible dependents. It occurs to the Board that there 
ought not to be any difficulty about this matter, where there is a 
widow and she alleges that death was a natural result of the accident 
it is very easy for her to produce a certified copy of the record of 
vital statistics. This being attached to a suggestion of death is 
sufficient to satisfy the Workmen's Compensation Bureati, and as 
in this case the widow, having produced this evidence of the death 
of her husband, can proceed to file her claim petition as a dependent. 



Clyesdale v. Haywortli & Dewhurst. 

Termination of compensation agreement — Weight of evidence. 

The weight of the evidence indicating that the claimant's present dieabilitj was 
not due to the accident, the order of the Referee terminating the agreement was 
affirmed. 



Appellant represented by Horace J. Miller, Tittsburgh. 
Appellee represented by F. K. William, Pittsburgh, 



OPINION BY COMMISSIONER HOUCK— September 26, 1919. 

The claimant met with an injury while in the course of his employ- 
ment, and the parties entered into a compensation agreement under 
which compensation was to be paid until disability ceased or changed 
in extent. Compensation was paid under this agreement until May 
20, 1919. The claimant, on May 27, 1919, filed a petition to modify 
the agreement on the ground that his injury resulted in a total 
permanent disability. On June 8, 1919, the defendant filed a petition 
to terminate the agreement on the ground that the claimant was no 
longer disabled and was able to return to work. The Referee heard 
the two petitions together and terminated the agreement for total 
disability with a declaration of nominal liability on the part of the 
employer for any partial disability which might exist. The claim- 
-Qt appeals from this decision, alleging errors of law and of fact 
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The testimony ahows that the claimaiit, at the present time, has 
marked deformity of the lower ribs of the left aide, consisting of a 
bulging out of the seventh rib. He also has a displacement and en- 
largement of the heart and is suffering from inflammation of the 
muscles of the heart, which Is known as myocarditis. All the phy- 
sicians who testified are agreed that the defonnity of the ribs does 
not interfere with the claimant's ability to work. The only dispute 
is as to whether the condition of the heart was caused by the accident. 
Dr. Schildecker, who was called on behalf of the claimant, testified 
that the injury alone could not have caused the present condition of 
the claimant's heart. He testified further that, if the condition 
was present before the accident, the accident would aggravate the 
condition. Doctors Caven and Buka, called on behalf of the de- 
fendant, were positive in declaring that the present condition of the 
claimant's heart could not have been caused by the accident, and is 
probably pre-natal. They said that there was no connection between 
the injury and the heart condition. Taking into consideration all 
the evidence of aU the physicians, we are convinced that the accident 
suffered by the claimant is not the cause of his present disability. 
The claimant seems to be of a nervous disposition and his alleged 
inability to work is lai^ely due to his own attitude. It seems that 
he is^ble to do light work and that such occupation would be bene- 
ficial to him and would tend to take his mind from his condition 
and prevent brooding. 

The Board is unable to say that the Referee erred in terminating 
the agreement for total disability. The claimant complains of the 
fonn of the order made by the Referee. The order, in part, reads as 
follows: 

"Compensation for total disability is terminated as 
of the date of June 20th, 1919, and the claimant is di- 
rected to secure employment, and if, after having done so, 
he still has a partial disability from the said injury, the 
amount thereof can be determined by agreement or by 
petition to the Workmen's Compensation Board." 

The Board fails to see why the claimant should object to such an 
order. Its purpose is for the protection of the claimant, and pro- 
Tides him a remedy in case his earning power is impaired, due to 
the accident, or in case his disability increases at any time. The 
order made by the Referee conforms to the rulings of the Board. 
Clouser v. State Workmen's Insurance Fund, 2 Dept. Reports, 2784. 

Accordingly, the Referee did not err in his disposition of the case, 
and the appeal is dismissed. 
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Di Biase v. Baldwin Locomotive Works. 

Appeal from award — Time tcHliin vrhuA it mny be filed, 
A copy of the award was served 'on the defendant on, August 2, 1919. The en- 
velope enclosing the appeal bore the date of August 13, 1019. The appeal was re- 
garded as haTing been taken within the time required by law. 

■ Power of attorney given by alien ikpenient — When it may be ignored. 
A power of attorney given by a dependent widow residing in Italy may be prop- 
erly ignored by tbe defendant in making payments of compensation when such l>ay- 
mcnts can be made through the consular service. 



Appellant represented by J, Borton Weeks, Cheater. 
Appellee represented by J. Ledward, Chester. 



OPINION BY MACKEY— Chairman— September 26, 1919. 

The claimaut'H motion to quash the appeal because it was not filed 
within the time required by law, is refused, as the record shows that 
the copy of the award was served on the defendant on August 2, 1919, 
and that the envelope containing the appeal which was addressed 
to the office of the Bureau at Harrisburg, bears the date of Ailgust 
13, 1919. This latter date fixes ,the time of the filing of the appeal. 
See Ellis v. Harrison Bros. & Co., 1 Mackey 315. The same being 
the opinion of Court No. 5 of Philadelphia county, 3307 September 
term, 1917. 

The Heferee has determined the vital questions in this casie in favor 
of the claimant He has determined that she Ih a widow of the de- 
ceased and that she was dependent upon him for support at the time 
of his death. He has also found the number of children who are de- 
pendents. 

The defendant has attacked the gen'uineness of the power of the 
attorney which is alleged to have been executed by the widow in 
Italy for the purpose of the prosecution of this case. The purposes 
of this power of attorney have now been realized. The claim peti- 
tion was filed within the statutory period, and the right of compensa- 
tion for the widow and her children has been established. We would 
suggest, therefore, that the defendant see that the compensation 
reaches its proper destination for the benefit of the dependents, and 
might very properly ignore the power of attorney as far as the pay- 
ment of compensation is concerned, and arrange for the transmis- 
sion of the money through the consular service. 

The award of the Referee is afSrmed and the appeal dismissed. 
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Kendrick v. Delaware, Lackawanna & Western B. R. Co. 
{5 Dept. Heporta 1984.) 

tFinal receipt — When it wUl be set aside. 

An employe was suffering from cbronic rheumatism when he was accideotally 
atnick on the leg by a piece of falling rock. The blow incited the disease into such 
activity that he was nnable to iicrform the duties of his usual occupation. The final 
n;ceipt executed by him while still diaabted was disapproved. 



Claimant repreBeiited by Koger J. Dever, Wilkes-Barre. 
Defendant represented by D. R. Reese, Scranton, 

OPINION BY MACKEY— Chairman— September 26, 1919. 

The petitioner was injured on February 20, 1919, in one of the mines 
of the defendant, by being struck in tbe left leg by a pfece of falling 
rock. While still in the hospital he signed a compensation agree- 
ment providing for two weeks and three days compensation, which 
was the regular compensation due him up to and including March 
23, 1919. Upon that day, the petitioner returned to his work under 
the impression that he was cured, and that he would be able to per- 
form his usual occupation. He found however, that was mistaken, 
he was then and is atill unable to perform any manual labor. . 

The physicians for the defendant have testified that they believe 
that the claimant is suffering with osteo arthritis, which is a chronic 
rheumatic condition, and while they maintain that the injury could 
not have been primarily the cause of this -condition, nevertheless, it 
being a latent disease, the injury might have been the inciting cause 
of rendering it acute. 

We find this to be the fact, for we have a workman who, for years, 
had been able to perform all his duties as a miner. The uncontra- 
dicted testimony, which the Board adopts as true, is that the man 
never suffered any inconvenience of this kind before he met with 
the accident provided for in the compensation agreement. It is also 
noteworthy that he made every effort to return to his work within 
a very short and reasonable time. He then found himself unable to 
perform his usual occupation. It would l>e unreasonable to attribute 
his present condition to any other cause than the accident. 

Therefore the receipt executed by him providing for final payment 
up to March 23, 1919, is disapproved. 

The cost of this proceeding to be paid "by the defendant. 
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Scoudiere v. Traylor Shipbuilding Corp. 
(5 Dept. KeportB 1983.) 

Compensation — FiiHng ifte nmouni— Depenilenl residing in foreign county. 

The widow of a deceas«d poiploje removed to Italy with the purpose of taking np 

there her permanent rc-aidenee. Upon aiiplication of the employer the compensation 

was reduced to two-thirds the umount agreed upon for her as a dependent residing 

In the United States. 

Appellee represented by Richard A. Smith, Philadelphia. 
Appellant represented by Francis H, Thole, Fhiladelpbia. 

OPINION BY MACKEY—Ohaipman— September 26, 1919. 

Corado Scoudiere was injured on April 18, 1918, while in the course 
of his employment for the Traylor Shipbuilding Corp. His death 
followed ast a result of the said accident. 

The deceased at the time of his death was a subject of the King 
of Italy. 

On June 13, 1918, his widow, also such a subject, entered into a 
compensation agreement with the defendant. 

On July 5, 1919, the widow moved to Italy for the purpose of there 
taking up her permanent residence in her native land. 

The defendant then filed a petition to modify the said agreement, 
on the grounds that Section 310 of the Workmen's Compensation Act 
provides for the payment of two-thirds the ordinary compensation 
to alien dependents, not residents of the United States. The petition 
is drawn under provision of Section 426, providing for modification 
for reasons: inter olid that "the status of any dJependent has 
changed." 

The Referee allowed the modification, under the authority Ciam- 
bella V. American Ice Co., 4 Dept. Reports 365. In this we think he 
was right and afSrm the modification and dismiss the appeal. 



Bailey v. Pittsburg & Lake Erie R. R. Co. 

Interstate commerce — When employe is engaged in — Jurisdiotion. 

A brakeman on an interstate train was injured in the course of his employment 

Held, that what he was doing at the time of his injury was one of his necessary 

duties as such and compensation was refused on the ground that the Board bad no 

jurisdiction. 

Appellant represented by R. T. M. McCready, Pittsburgh. 
Appellee represented by George D. Wick, Pittsbui^h. 
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OPINION BY MACKEY— Chairman— September 26, 1919. 

The claimant, George Ellis Bailey, waa employed by the Plttebui^h 
& Lake Erie R. R. Co., as a freight brakemao, and while in the course 
of his employment as such brakeman, was working on a train run- 
ning from Newell, Pa., to McKees Koeks, Pa. This train carried both 
intra and inter-Btate shipments. The train made a slop at Rankin, 
Pa., when the claimant went out in front as a flagman to flag a train 
coming from Youngstown, which train was carrying inter-state com- 
merce, and while the claimant was thus engaged in flagging this train 
was hit by the Youngstown train, sustaining an injury resulting in 
the amputation of his right leg above the knee. 

The Referee finding that the defendant is an inter-state railroad 
and the claimant was not only brakeman, but waa the flagman of an 
inter-state train, disallowed compensation. 

The claimant appealed as against the R«feree'B findings of fact, 
seriously urging that the testimony established at the time of the 
accident, the engine had been disconnected from the train, and was 
engaged in shifting purely intrastate cars, and that the claimant's 
sole employment at the time was to act as a watchman at the 
crossing to protect the movement of the several intra-state cars across 
the east bound tracks. 

The claimant further urged that his case is governed by Murray 
V. Railroad Co., 263 Pa. 398. The evidence, however, in our opinion 
fully sustained the Referee's findings of fact, and his conclusioDe of 
law inevitably follow. 

The claimant was a brakeman on an inter-state train, and what 
he was doing at the time of his injury was one of his neceqaary duties 
as such and being engaged in the transportation of inter-state ship- 
ments, his whole day's operation was stamped as an inter-state ac- 
tivity. We hold that because of Federal legislation, we have no juris- 
diction. 



Albert v. Bethlehem Steel Co. 
(6 Itept. Reports 2032.) 

Injury not reaeived in the oonrae of employToent — Evidence. 

The weight of the evidence was to tlie effect that the iojar; complained of was 
not received in the course of the claimant's emplofment, and the disallowance of 
the Referee was affirmed. 



Appellant represented by Smith, Paff & Laub, Easton. 

Appellee represented by George "W. Vary, Bethlebep), C~'(-»i-»i-5lp 



OPINION BY COMMISSIONER HOUCK— October 6, 1919. 

The claimant was employed by the Bethlehem Steel Co., and he 
alleges that while he was grinding a tool in April, 1918, he was struck 
in the eye by a piece of steel or emery. The eye became very much 
infiamed and very painful, and examination showed that some foreign 
object was lodged in the eye. An effort was made to extract the object 
by the use of a magnet and this proving unsuccessful, it was finally 
necessary te remove the eye. The claimant filed a claim petition 
contending that he was entitled to compensation for the loss of his 
eye. The defendant company alleges, however, that the accident 
suffered in April, 1918, if there was such an accident, did not cause 
the loss of the eye. The company claims that the claimant suffered 
an injury to his eye about twenty years ago, and that it was this 
injury which caused the condition of the eye. On the 30th of April, 
1918, the claimant reported to his foreman that he was suffering 
from a sore eye. He gave no history of a recent accident, and the 
foreman noted on the record "sore left eye" and sent the claimant 
to the dispensary. The claimant told the physician who examined 
him tliat he had been struck in the left eye about twenty years ago, 
at which time he lost about four-fifths of his sight. He also told the 
physician that he had a similar sore eye three months previous to 
the alleged accident, and that he had had trouble with this eye off 
and on for the past four or five years. He could give no definite 
history of a recent injury and could not recall getting anything in 
his eye. The claimant was examined at different times by three 
physicians, and all the medical testimony offered is to the effect that 
the old injury had left the claimant's eye in such condition that his 
vision was" practically destroyed before April, 1918. Dr. Sweet, an 
eminent eye specialist, who is the physician who performed the 
operation on the claimant, testified that he found an exudation In 
the p'upillary space filled with a whitisli mass, and that such con- 
dition could not have been the result of a recent injury. Further- 
more, he said that the particle of steel was bound up so firmly in the 
eye that it must have been there for a long period of time. The in- 
terior of the eye showed a marked degeneration of all the structures, 
and in his opinion this was due to the old injury, which had gradually 
destroyed the claimant's vision. The claimant admits that his eye 
was injured about twenty years ago, but he says that the eye never 
troubled him after that. However, when he was examined at the 
dispensary, it was found that he had practically no sight vision in 
his left eye, and he could not count fingers at one foot. 

Taking all this testimony together, we fail to see wherein the 
Referee erred in refusing compensation. The evidence of Dr. Sweet 
is corroborated by the statements made by the claimant immediately 
after the alleged accident, and shows, conclusively, that the condition 
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of the eye could not have been the reeuit of an injury sustained as 
late as April, 1918. There is no evidence in the record which would 
have justified the Referee in finding that the loss of the eye was due 
to an accident suffered at that time. We can see no reason why the 
disallowance of the Referee should be disturbed. 

The appeal is dismissed and the disallowance is affirmed. 



Norton v. Spence. 

Medical, surgical and hospital services — Eaient of liabilitj/ oj employer. 



Claimant not represented. ^ 

Defendant represented by J. C. Sheriff, Pittsburgh. 

OPINION BY COMMISSIONER HOUCK— October 6, 1919. 

This is a petition for review filed by the claimant alleging that 
the professional services rendered by Dr. Keith were major iu charac- 
ter, and the defendant, therefore, should pay the doctor $75 instead 
of $25, which amount has been paid by the insurance carrier. 

The Compraisation Act of 1915 is specific on this point. It provides 
that the cost of medical services shall not exceed $25 "unless a major 
surgical operation shall I>e necessary ; iu which case the cost shall 
not exceed $75," No operation of any kind was performed on the 
claimant, consequently, he is not entitled to the $75 for medical ser- 
vices. Since the insurance carrier has paid the physician $25, the 
insurance carrier and the defendant are release<l from any further 
liability to the physician on account of medical services rendered. 

The claimant's petition is accordingly dismissed. 



Martino v. Stetson. 
(5 Dept. Reports 2031.) 

Compenaoiion agreefaent — Review — MistaTce as to cause o/ claimani'a (KsaBtiify. 

It appearing tbat the disability of the claituaiit was not due to an; accident sus- 
tained bj bim while in the coarse of liia employment, on review, tlie Board's approvaj 
of the agret^ment to pay compensation was revoked. 

Claimant not represented. 

Defendant represented by John J. Ziegler, Jr., Philadelphia. 



OPINION BY COMMISSIONER HODCK— October 6, 1919. 

The claimant alleges that he met with an injury to his eye on June 
14, 1919. He claims that he got Bome fur in his eye while sizing hats, 
and that the eye later became infected. He went to the Stetson hos- 
pital on June 17, and some time after this he reported to his foreman 
that bis eye had been injured. A compensation agreement was en- 
tered into. The defendant company now asks to have the agreement 
reviewed on the ground that it was made by mistake in that the con- 
dition of the claimant's eye was not due to an accident, but is a 
systemic condition. When the claimant was examined in the Stetson 
hospital he stated to the physician that his eye had been sore for 
seven weeks, and gave no history of an injury. At various times he 
was examined by three physicians and two of them were called to 
testify. From the evidence they gave it appears that the infection 
was not due to an external injury, but was a deep-seated infection, 
tubeft:ular in character. His case was diagnosed as being tubercular 
interstitial keratitis. When the claimant was first examined the 
coiiiea was hazy, and it was testified that such condition could not 
fake place in three days. There was no evidence either of an injury 
or of a recent infection. From a consideration of all the evidence, 
we feel that the agreement is founded on mistake, that the claimant 
did not meet with any injury, which is the cause of the condition of 
his eye, but is Buffering from deep-seated tubercular infection. In 
accordance with these findings the agreement should be set aside. 

The Board revokes its approval of Compensation Agreement No. 
789391 and sets it aside. 



Knorr v. Central R. E. Co. of New Jersey. 
(5 Dept Reports 2089.) 

Interstate oommeroe — When emploj/e ia engaged in — Jurisdiction — Course of 
employment. 

A railroad employe bad been engaged in inter-state commerce until he reached 
Asbte;, when, his day's work beiog finished, be vieited the bank, and a hotel, after 
which boarded a car on an inclined plane over which the employer furnished free 
transportation to the employe's home at Mountain Top, and was accidentally killed 
while riding np the plane. Held, that he had not taken himself ont of the coarse of 
hia emplojment, but bis activities after the completion of bis day'a work until he 
reached bome were all stamped aa inter'State, and the Board bad no juriEdiction 4^ 
the case. 



Claimant represented by Roger J. Dever, Wilkes-Barre. 
Defendant represented by Jacob C. Loose, Mauch Chunk. 
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OPINION BY COMMISSIONEK SCOTT— October 10, 1913. 

Heariog de novo held before the Workmen's CompenBBtion Board at Wilkes'Barre. 

By agreement testimony which had been heard by the Referee was 

submitted and adopted as if taken before the Board and additional 

testimony taken at the time set for the hearing de jwvo. 

FINDINGS OF FACT. 
i. That neither the decedent, Wheeler Knorr, nor the defendant, 
the Central E, E, of New Jersey, had rejected the provisions of 
Article III of the Workmen's Compensation Act of 1915. 

2. The claimant's deceased husband was employed by the defendant 
as an extra fireman November 12, 1918, on a freight run between 
Ashley and Taylor, Pennsylvania, station points on its line. On the 
return trip from Taylor the train consisted of two locomotive engines 
and fifty-two loaded freight ears; at least three of these cars, received 
from the Delaware, Lackawanna & Western K. K. Co., a connecting 
carrier at Taylor, had been shipped from points outside of the State 
of Pennsylvania, New York Central car No. 224344 loaded with 
potash, way billed from a point in the State of Nebraska, consigned 
to Cateret, New Jersey, S, S, W, car No. 26548 containing oak staves, 
destination, Bayonne, New Jersey, and C. G, S. car No. 17868 loaded 
with wire, way billed from Cleveland, Ohio, and consigned to Jersey 
City, New Jersey for export shipment. 

3. On the arrival of this train at Ashley, the decedent with other 
members of the train crew were registered and checked out, their 
days work having ended. In due course thereafter the cars above 
mentioned arrived at their several distinations. 

4. The defendant company furnished "system" passes to its em- 
ployes to go to and from work. The decedent in order to reach his 
home at Mountain Top could go either by passenger train or by way 
of the planes from Ashley. After be was checked out he went to 
the bank and from there to the Seai-foss hotel where he stopped a 
short time and then proceeded to the point where the train going up 
the plane starts, and while riding in a car on this train owned and 
operated by the defendant company he was accidentally struck on the 
head by an overhead bridge and was so injured that his death re- 
sulted the same day, ^ 

5. At the time of the accident and resulting fatal injtiry both the 
decedent and his employer, the Central E. K. of New Jersey, defend- 
ant were engaged in inter-state commerce. 

6. The wages of the decedent were |20 per week, payable every two 
weeks. 

7. The decedent left to survive him and living with him at the 
time of his death, dependent upon him for support, his wife the 
claimant, Edna May Knorr, and two children, Beatrice Kjnorr, bom 
July 20, 1913, and Gordon Knorr, bom February 2, 1917. 
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8. That the funeral expenses were {^20, uo part of whicb has been 
paid by the defendant company. 

9. The claimant filed with the Referee in the hearing on the claim 
petition her bill of costs in accordance with the rule of the Board 
governing the filing of bills of costs in the snin of $7,20. 

DISCUSSION. 

The fact that the decedent's work began in the morning at Ashley 
when he went on his train and ended about 11 o'clock A. M., when 
he was re^stered and left his engine and train at Ashley, and that 
from that time to the time of his death he did no work of any kind 
for the defendant, it has been suggested and urged that by necessary 
inference this establishes the conclusion that the decedent thereby 
had so disassociated himself from bis employer's services that the 
relation of employer and employe did not exist and that he did not 
sustain the injury in the course of his employment and that there- 
fore no award could be made. 

^be Board has not adopted this conclusion from the facts and 
circumstances of the employment. The decedent was called by the 
defendant as an extra fireman from his home at Mountain Top. He 
was furnished with free transportation over its lines of railroad 
and the Incline planes. This transportation was doubtless of ad- 
vantage to the employer as well as to the employe and while on 
either the passenger cars of its railroad or on the cars on its planes 
on his way to and from work, the relation of employer and employe 
continued and that when a passenger on these premises on his way 
to and from work, if he himself did nothing to take him out of the 
course of his employment, as in the case of Fakete v. Lehigh & Wilkes- 
Barre Ooa! Co., Superior Court, opinion by Judge Orlady, see 5 
Dept. Reports, page 533, he would be within the protection of the 
Workmen's Compensation Act if it is applicable. 

Nor do we think that by reason of his stopping on his way to the 
bank, presumably on business, or at the hotel for refreshment or 
to meet friends until bis train up the incline was due in any way 
changes the situation especially, as the accident did not happen 
until he was on the defendant's car on his way to his home. 

Assuming that when the decedent sustained the injury the rela- 
tion of employer and employe continued, the further inquiry arises, 
was he then an inter-state employe? The only work he had per- 
formed that day for the defendant was while on the run from Ashley 
to Taylor and return, and that work was in inter-state commerce, 
both the employer and the employe were aiding in the movement 
of freight, part of which as has been shown was destined to points 
outside the State of Pennsylvaniaand he did not after leaving his 
train at Ashley pass from this work to other work for the defendant. 
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intrastate in character. His trip home at the eod of hia day'B work 
by the way of the planes, the method of transportation selected by 
him and furnished by the defendant, was a necessary incident of his 
day's work, partook of the character of that work as a whole and 
what he did during the entire day until he reached home was stamped 
as an inter-state activity. Winfield v. Erie R. K. Co., 244 U. S. 170. 
In its opinion the court states: 

"In leaving the carrier's yani at the close of his day's 
work the deceased was but discharging a duty of his em- 
ployment. See North Carolina R. Co. «. Zachary, 232 U. 
S. 248, 260, Like his trip through the yard to his engine 
in the morning, it was a necessary incident of his day's 
work and partook of the character of that work as a 
whole, for it was no more an incident of one part than of 
another. His day's work was in both interstate and in- 
trastate commerce, and so when he was leaving the 
yard at the time of the injury his employment was in 
both. That he was employed in inter-state commerce is 
therefore plain, and that his employment also extended 
to intrastate commerce is for the present purpose of no 
importance." 

CONCLUSION OP LAW. 

S5ince we have found that the employer and employe were at the 
time of the accident both engaged in inter-state commerce we decide 
this Board has no jurisdiction, St Louis & San Francisco Ry. v. Searl, 
229 U. S. 156. New York Central Ry. Co. v. Winfleld 244 U. S. 147. 
The claimant's petition is therefore dismissed. 



Meyers v. Lehigh Valley B. R. Co. 

Practice and procedure^FUing answer — Power to oWow aiwneer fihd nuno pra tuno — 
Affdavit in liett of answer. 
On Au^st 15. lOlA, the claim petition was liltd. Witliin tlip statutovj time, 
tiotitre having been served of the claim, the defendant filed an aSidavit, in lien at it 
formal answer, setting forth that at the time of the accident tiic deceased employe 
was engaged in inter-state commerce. On September 16, 1916, the hearing was held 
before the Referee and an award was made on January 16, 1917, no evidence having 
been offered on behalf of the defendant. On October 13, 1017, the defendant filed a 
petition requesting permission to file an appeal nunc pro June, and the Board allowed 
the appeal to be filed as of January 17, 1917. Held, that the Board had no power 
to permit the filing of the appeal and that the aiftrd of the Keferee stood nnint- 

Claimant represented by Roger J, Dever, Wilkes-Barre. 
Defendant represented by W. F. Gleason, New York City. 
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OPINON BY MACKEY—Cbairman— October 10, 1919. 

EcariDg de novo held at Wilkca-Barre. 

The claim petition in thie ease was filed August IB, 1916, Four 
daya later the defendant waa served with notice of the said claim 
petition. On the Bame day there was an assignment of said claim 
petition to Referee Beemer. 

OnAuguat 22, 1916, the defendant filed an affidavit, instead of a 
formal answer, setting out that at the time of the accident the de- 
ceased was engaged in inter-state commerce. 

On September 16, 1916, the hearing took place before the Referee. 
At the time the defendant did not appear through any of its rep- 
resentatives, nor was any testimony offered in its behalf. 

On January 16, 1917, the Referee's award was filed granting com- 
pensation. 

On October 13, 1917, the defendant filed a petition for leave to file 
an appeal nunc pro tunc, no appeal having theretofore been filed 
from ihe award of the Referee, The Board granted a hearing npon 
the said petition. On December 20, 1917, we made an order granting 
a hearing de novo, and allowed the petition to be filed as of Jannary 
17, 1917. From this order an appeal was taken to the Court of Com- 
mon Pleas of Luzerne county. 

On April 25, 1918, said appeal was dismissed, with an opinion by 
Strauss, J., holding that the granting of the bearing de novo being an 
interlocutory order, no appeal from the same conld be entertained, 
but suggesting that the right to make this order, however, could be 
brought up before the court on review, when a final order had been 
made by the Board. The court saying: 

"We would have no difficulty in the matter if the de- 
fendant which has been allowed to file ita appeal nunc 
pro tune and has been granted a rehearing had set out in 
its petition some reasonable ground, as, for instance, 
that it had no notice of tlie Referee's award, as required 
by the 419th section, or if it averred discovery of some 
fraud, coercion, or other improper conduct on the part 
of the claimant as provided for in Section 420." 

In this respect the Board finds that the defendant was notified, as 
provided for by the Act of Assembly, of all the various steps in the 
proceedings, that it had full notice of the Referee's award, and that 
it failed to take an appeal within the proper time, and ignored the 
proper methods of proceiHure, relying for some reason npon the 
affidavit which it had filed, averring that the deceased was engaged 
in inter-state commerce at the time of the accident that caused his 
death. 

Had the defendant appealed from the award of the Referee in due 
time, it would have been the duty of the Board to have granted a 



hearing de novo, because the Referee's award clearly indicates, on 
its face, that he did not find sufficient basic facts upon which to 
determine whether or not the decedent was engaged in inter state 
commerce. But the day of appeal having passed, and the defendant 
having ignored its rights, and failing to take advantage of the pro- 
tection that the law gives it as provided by the Woriimen's Compensa- 
tion Act of 1915, we now hold that the Board has no power to grant 
the defendant any relief, and that it was acting beyond its power 
when it granted a hearing de novo. The said order is of no l^al 
or binding effect. Since this order was made in this case, the 
Supreme Court of qur State has determined the matter in Wise v. 
Borough' of Cambridge Springs. See I Mackey, 46. Also 262 Pa. 139. 
We therefore hold that the Referee's award in this case stands 
unimpaired. We will not republish the award, but hold that the 
claimant's rights are fully protected by the Referee's allowance of 
compensation upon which there has been no appeal. 



Hutno V. LeMgh Coal & Navigation Co. 

(5 Dept. Reports 2080.) 
Oomie of employ ment~~Whea employe i» engaged in. 

An employe whs voluntarily engaged in driving a team of mules belonging to the 
defendant in a parade in honor of certain employes who were abont to leave for 
army service, when he was accidentally thrown from the wagon and injured to snch 
an extent that he iubaequently died. Held, that he was not injured in the course of 
his employment and compensation waa disallowed. 



Appellant represented by George M. Roads, Pottsville. 
Appellee represented by Roger J, Dever, Wilkes-Barre. 

OPINION BY MACKEY— Chairman— October 10, 1918. 
Hearing de novo held at PottBvillo. 

Frank Hutno, deceased, the husband of Katie Hutno, the claimant, 
on May 30, 1918, was driving a team of mules attached to a wagon , 
in a military parade at Seek, Carbon county, Pa. The parade moved 
at 6 o'clock in the evening. At 7.45 P. M, while the parade was still 
on, the said Hutno was thrown from his seat to the ground, when 
the wheels of the wagon passed over his chest and head, injnring 
him to such an extent that death followed as a resnlt thereof, on 
June 3, 1918. 
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Ttiis parade was in honor of a number uf employes uf tbe Lehigh 
Coal and Navigation Co., who had enlisted in the military service 
of the United States, and who were about to leave for cantonmrait. 
It is contended by the claimant, that when hep hnsband was driving 
the team of mules in this parade, that he was there in consequence 
of an order issued to him by his foreman to report for the parade 
and to drive his employer's mules, and further she maintains that 
the parade was held by and under the auspices of the Lehigh Coal 
and Navigation Co, and she also argues that the defendant was fur- 
thering its business when it participated in or conducted this parade 
in honor of its own employes, to encourage the. spirit of partiotism 
and co-operation on the part of its employes who wereleft at home, 
the real purpose being to stimulate and encourage a greater effort 
on the part of the home employes to produce an unusual amount of 
coal as the war contribution of these employes. 

On the other hand, it is contended by the defendant that as a 
corporation and employer, it had no connection with, nor control 
over the parade. It holds that it was a parade of their employes, 
voluntarily organized for patriotic purposes, and that every man 
who participated tlierein, did it as an individual, out of loyalty to 
his country and to demonstrate his own patriotism. Moreover the 
defendant claims that it being a corporation, chartered under the 
law for certain speciiic purposes, that its liability could not be 
carried into such an undertaking, even under the orders of its fore- 
man or superintendents, and besides this, it claims and has offered 
substantial evidence to establish it, that the deceased was in the 
parade because of bis own personal choice, and that the stable boss 
had loaned the team for the purpose of the parade and allowed the 
deceased to drive the same at his own request. 

The case came on for hearing before Referee Seidel. After hearing 
the testimony he found as his second finding of fact that: 

"On the 29th of May last, he (meaning Hunto), was 
ordered by his stable boss, one Daniel McDonald, to take 
his team of mules and go into the parade that was to be 
held on the following day at Seek, about 6 P. M. in honor 
of a number of employes of tbe Jjehigh Coal & Naviga- 
tion Co., who had enlisted in the military service of the 
United States, and who were about to leave for an Army 
camp. While driving his team in the parade the clutch 
that held the seat on which he sat slipped and he fell to 
tbe ground where wheels of the wagon passed over his 
chest and head, injuring him fatally. He was taken to 
the Coaldale hospital where he died June 3, 1918." 
The Referee also found tbe following as a conclusion of law : 
"Prank Hunto was in the course of his employment 
when be met with tlie accident that caused his death on 
June 3, 1918, and consequently his dependents are en- 
titled to compensation." H)qIc 
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Upon appeal, the Board sustaiiied the Beferee'a findings of fact 
and conclusions of law. 

The matter then came on for argument upon appeal before the 
Court of Common Pleae of Schuylkill county, 158 May term 1919, 
when Koch, J., filed the opinion of the court and inter alia said : 

"So far as the controlling facts in this case are con- 
cerned, the findings of the Referee are not sufficient to 
bring a claim within the provisions of the Act referred 
to (referring to Section 301 of the Workmen's Compen- 
sation Act of 1915, P. L. 795). • • • The Eeferee has 
nowhere found what the 'bnsiness or affairs' of the de- 
fendant was or were, nor that Hutno was actually en- 
gaged in them when he was injured, nor that his pres- 
ence when and where he was injured, 'was requir^ by 
the nature of his employment.' " 

The court further goes on to say: 

"In this region^ every one knows that the defendant 
is a miner and shipper of anthracite coal and that mules 
are used in and about the operation of such mines. Pa- 
rades of no character form a part of such an operation's 
'business or affairs,' and if employes are ordered by their 
superiors to take part in parades it should be made to 
appear that when they so parade they are entitled to re- 
ceive compensation therefor. No presumption arises in 
law that people in parades are employed for the purpose. 
Hntno was employed 'in the capacity of stable helper 
and teamster" to further the business or affairs of the 
defendant, or it should be shown, at least, that the com- 
pany, as such, made the parade its business or affair 
for the time being, and that Hutno was employed in 
furtherance of It. To find that the stable boss ordered 
Hutno on the 29th of May, 1918, 'to hake his team of . 
mules and go into the parade the next day' does not war- 
rant the inference that Hutno was to go and parade for 
pay, unless it should be made to appear that it was dur- 
ing Hutno's working honrs, or that he was to be paid for 
the time so spent. If the parade was held after Hutno's 
regular working hours, he may have gone into it only as 
a patriot to see his co-employes off to war rather tiian 
because he was 'ordered' by the stable boss. But if he 
went in by an order of the boss dnring working hours, he 
was entitled to his wages aa if at his regular work, and 
his widow and children would be entitled to compensa- *'• 
tion now that he is dead. The condition under which he 
went into the parade is the controlling fact in the case, 
and should not be overlooked." " " • 

The court in conclusion says : 

"By the necessary controlling facts we mean all the 
facts which are necessary for a correct decision of the 
case upon its real merits." 
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And then the said court entered the following order: 

"And now, 7/28/19, the appeal is eustained, the award 
of the Referee and its affirmance by the Compensation 
■Board is reversed and the case is referred back to the 
Workmen's Compensation Board for its further con- 
sideration and investigation, and a statement of all the 
necessary controlling facts in the case." 

Accordingly the Board on August 15, 1919, made the following 
order : 

"In compliance with the directions of the Court of 
Common Fleas of Schuylkill county in remanding the 
record to this Board, hearing de novo is ordered in above 
case. Time and place to be fixed later." 

The hearing de hovo was held in consequence of the said order of 
the Board on August 25, 1919, at Pottsville, Pa., when it was agreed 
by and between the parties that the testimony that had already been 
taken before the Referee should be adopted by the Board as though 
taken at this hearing, with each party having the privil^e of adding 
thereto anything it might desire in the way of testimony. 

It had already been agreed of record that the claimant was the 
widow of the deceased, Frank Hutno, that the deceased was employed 
by the Lehigh, Coal and Navigation Co. at the time of the accident 
on May 30, 1919, that his duties were stable helper and teamster. 

A synopsis of the testimony taken before the Referee and adopted 
by the Board as well as that taken by the Board at the hearing 
de novo is as follows ; 

Anthony Zelnik testified that on the day before the parade he 
wasi working with the deceased, when they were approached by one, 
McDonald, the stable boss, who had just come from Tamaqua with 
some flags, and in reply to the question addressed to him as to 
what they were for, he said there was going to be a parade, and askedl 
the witness to participate, and also asked the deceased if he was 
going to, and he, the deceased, replied that he was going along with 
his team. 

The wagon driven by Hutno was decorated and started the next 
evening from the stable of the company, and was filled with men. 
TMs witness testified that he heard the stable boss tell the deceased 
to go into the parade with his team. 

Andrew Chuckin testified that he heard the stable boss tell the 
deceased to hitch up the team and go to the parade. 

The widow testified that on the night before the parade she and 
her husband were preparing as was their custom, to spend the time 
in the cemetery the next day, where they had three monuments to 
decorate as usual, when the order came to her husband at half past 



five, to hitch up his team and go into the parade. Her husband had 
been working that morning up until noon cleaning the Btable and 
feeding the mules. 

McDonald, the stable boss, swore that he was directly in chaise 
-of the deceased, and that the employes had asked for permission to 
have the team in the parade together with the wagon upon which 
they could build a float. This permission was granted. He testified . 
that he did not give the deceased any orders to take the team, but 
only granted permission to him to drive it as he saw fit. He further 
testified that had not the deceased volunteered to drive the team, 
that there would have been no orders given him to do so, and that 
the deceased was not upon the company's time in the parade, but 
as a matter of fact, it was after Working hours, and there was no al- 
lowance made upon the payroll for his services during the time of 
the parade, Tlie witness McDonald, as foreman of tjie stable, re- 
ceived his orders from a man by the name of Wynn, who was his 
immediate foreman, to allow the team to go out upon the request 
of the employes. 

If the testimony of tMs witness is taken as substantially true, 
there is no question but that it establishes the defendant's contention 
that the parade was organized by the employe for patriotic purposes 
and tJiat the company's team, driven by Hutno was in the parade 
at the request of the employes, and that Hutno was driving it at his 
own volition and not under- orders from any constituted authority 
of the company. 

The testimony taken at the hearing de novo is somewhat more 
explicit and emphasizes this conclusion. 

Emory T, Miller testified that he is the District Superintendent in 
chaise of Colliery No. 10 at Seek. A literal quotation of Jiis testi- 
mony is as follows: 

"The community there at Seek were about to give a 
parade in lionor of a number of boys who were leaving 
with one of the draft contingents, and several of the 
breaker boys from loading road came to me and anked 
if they could have the use of the team and wagon to use 
in this parade. I believe they stated they wanted to 
build a float; at least they wanted to carry some of the 
population in the wagon. And I told them that it would 
be all right under tlie condition, of course, that the 
team and wagon would be returned in good condition. 
I spoke to the outside foreman, who would have charge 
of that department, Harry Wynn, and I told him I had 
given the boys permission to have the team in theja- 
rade ; that it would be all right, I thought, with the com- 
pany, if we loaned them the team for that evening." 
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Q. "And ia that all the arrangemeuts that were made 
between ;oa and the breaker boss and the boj-a who made 
the application T" 

A. "Wdl, the Btable boss came to me and asked — " 

Q. "What la his name?" 

A. "Daniel UcDonald — he came and aaked if it 
would be all right for them to have the team, and I told 
him yea, I had agreed to lend it to them, on the condi- 
tion that it was returned in proper condition; and I 
believe I asked him who would drii'e the team, and he 
said that Hntno, the regular driver, wanted to be in the 
parade," 

McDonald was recalled and in answer to the question of the Chair- 
man which was as follows: 

Q. "Who got it up?" said: 

A. "The boys under the breaker, the Seek boys that 
were sending the boys away." 

Q. "The boys of the breaker?" 

A. "The boys were leaving, so they were getting it 
up to give them a send-off." 

Q. "What did the officials of this company do?" 

A. "They did not have any part, only lending the 
boys the team." 

Q. "What do you know of thia particular team that 
Hutno drove?" 

A. "The boys under the breaker asked for permis- 
sion for the team." 

FINDINGS OF FACT. 

1. From the forgoing recited testimony, the Board finds that in 
Beek, Schuylkill county, Fa., a patriotic parade'was held on May 
30, 1918, between the hours of 6 P. M. and 7.45 P. M. 

2. That this parade was organized by the employes of the Lehigh 
Coal and Navigation Co., as a patriotic demonstration in honor of 
their fellow employes who were about to leave for a cantonment for 
the purpose of serving their country in the army of the United 
States. 

3. That there were employes of various grades as participants in 
this parade, including superintendents, foremen miners, and other 
employes, but that they were each and every one as citizens of their 
country voluntarily displaying their patriotism and enthusiasm, and 
that no one was there under orders of the defendant. At the time 
of the parade the deceased was driving a team of mules belonging 
to the defendant, as his volujitary act and as his individual con- 
tribution towards the parade. The Board finds that this team, at 
the request of the employe, was loaned to tlie parade by the barn 
foreman or his immediate superior. The parade was not held during 
the working hours of the deceased and he was not under pay of the 
defendant at the time. ^ 
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OONOLUSIONS OF LAW. 
Under the foregoing facte, there can be no compensation granted 
in this case, and therefore must be disallowed. The Lehigh Coal 
and Navigation Co. is a corporation chartered for specific purposes, 
and its ofQcers neither as individuals nor in their official capacity 
could carry the liability of this corporation for compensation into a 
patriotic parade, which hac) no definite connection with the charter 
purposes of the corporation, and which in no way could be said to be 
farthering the business or afEairs of the employer. 

DISALLOWANCE. 
Compensation is disallowed. 



Beilly v. Erie R. E. Co. 

Inter-itaie commerce — Wken stnploi/e is engai/ed in — Jurisdiotion. 

The deceaasd employe was killed while engaged In makiog up a trtun to carr; 
freight from the State of Pennaylvaiita to a point in the State of New Tork. Held, 
that he was engaged in Interstate commerce when injured and compenaation waa 
disallowed. 



Claimant represented by T. A. Doberty, Susquehanna. 
Defendant represented by Wm. A. Skinner, Susquehanna. 

- OPINION BY MACKEY— Chairman— October 10, 1919. 

Hearing d» novo at Scranton. 
FINDINGS OF FACT. 

1. Martin J. Beilly, the deceased, on April 25, 1916, sustained 
fatal injuries by accident in the course of his employment, by being 
run over by a caboose while he was engaged in switching cars in 
the railroad yards of the defendant company at Susquehanna. 

2. The deceased was killed while employed in making np a freight * 
train on an inter-state trip from the State of Pennsylvania to the 
State of Now York. 

3. At the time of the accident, he was engaged in his duties as 
switchman, in conjunction with the switching crew. He was en- 
gaged in switching cars and making up a freight train which was 
destined to Homell in the State of New York, and which as a 
matter of fact, subsequently did reach that point. 
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CONCLUSIONS OF LAW. 

Tlie eiDploymeut of tlie deceased at the time of the accident was 
interstate commerce within the meaning of the Act of Congress. 

The deceased being thus engaged in inter-etate commerce at tlie 
time of the accident which resulted in hia death, the Compensation 
Board of Pennsylvania has no jurisdiction. 

DISALLOWANCE. 

The Board therefore disallows compensation in this case because 
of lack of jurisdiction. 



Banish v. Lehigh Coal & Navigation Co. 

(5 Dept. Reports 2079.) 

DUahilitu — Caused by claimant's oxen act — Infection not naturaHy resulting from 

The claimant was given medical, surgical and hospital services for a period ot 14 
days after the accident and was then told to report for work. Instead of reporting 
aa directed he applied some remedy to bis injured finger, which caused infection. 
Held, that the infection resulting from the act of the claimant and not naturally from 
tlie Injury, compensation should be disallowed. 



Appellant represented by F. 8. Biordan, Lansford. 
Appellee represented by Roger J. Dever, WilkesBarre. 

OPINION BY MACKEY— Chairman— October 10, 1919. 
Hearing de novo held at Pottsville. 

Mike Banish, the claimant, as an employe of the Lehigh Coal and 
Navigation Co,, and liis employer have accepted the terms of the 
Compensation Act of 1915. 

On December 24, 1917, while the claimant was engaged in the 
course of )iis employment had his right hand caught between a piece 
of timber and an iron rail. The injury was dressed at the company's 
emergency hospital, where the claimant reported for treatment daily 
for the first fourteen days following the accident. 

On the fourteenth day the nurse in charge ot the hospital directed 
Banish to return to his work, although his finger was stUl unhealed 
and bandaged. He did not report for work as directed, but went to a 
drug store, bought a powder of some kind, and applied it to the 
disabled finger and then placed a leather finger stall upon the 
injured member. 
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I^hree days later the claimant returned to the emergency hospital 
and it was found that this finger was then suffering with infection — 
dermatitis of the Bkin. 

Dermatitis is an inflammation of the skin, due in this case, to 
some chemical process set up by the powder which the claimant 
bouglit. This condition was not an infection naturally following jis 
the result of the injury, but was produced entirdy by the voluntary 
act of the claimant in applying some unknown powder which he had 
bought at his own volition at the drug store. 

The disability of the claimant resulting from this dermatitis lasted 
until February 25, 1918, when the irritation disappeared and the 
claimant returned to work. 

CONCLUSIONS oy LAW. 

The claimant, having received medical treatment for the first 
fourteen days after this accident, and his subsequent incapacity re- 
sulting from his own act, rather than in actual consequence of the 
injury he received, compensation is disallowed. 



McNulty V. Delaware, Lackawanna & Western R. R. Co. 
(5 Dept. Reports 2096.) 

Accident — Diiense resulting frrnn accident— Pnevmonia. 
Having worke.l in a wet place in a mine an employe returned borne eomplaining of 
cliills. A pliysician was ealled wlio diaguosed the ailment aa pneumonia, from which 
the employe later died. It was held by the Board that, it being impossible to fti the 
time and place of contracting the disease, the employe had died from pneumonia 
developing from natural causes and from an accident. 



Appellant represented by Roger D. Dever, Wilkes-Barre. 
Appellee represented by D. E. Reese, Scranton. 

OPINION BY MACKEY— Chairman— October 10, 1919. 
Hearing de novo held at Scranton. 
FINDINGS OF FACT. 
1. Bernard McNulty, deceased husband of the claimant, was em- 
ployed as a miner by the defendant company. His place of working 
was in the top vein of a mine, where the water seeped through from 
the surface and consequently the decedent worked in considerable 
water. . / - t 
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2. On Starch 28, 1918, the decedent went to work in apparent 
good health ; completed his day's labors ; went home without changing 
his wet working clothes at the usual time; and made no complaint 
of any accident or sickness to his fellow workmen. 

3. On arriving home, the decedent complained to his wife of having 
chills. He was treated at home for awhile; a few hours later a doctor 
was summoned, who diagnosed hia ailment as pnenmonia. From 
that date nntil his death, he continued to suffer from the usual 
symptoms of pneumonia and on April 6, 1918, died of lobar pneumonia. 

i. Lobar pneumonia is an acute specific infectious and mildly 
contagions disease caused by a germ — the diplococcus pneumoniae. 
The disease is characterized anatomically by the presence of the 
germs in the blood and a local indammation in the lung proceeding 
to solidification ; and characterized by an initial chill, rusty spntum 
and a high fever which nsnally ends by crisis. 

5. Lobar pneumonia attacks persons debilitated from fatigue, 
starvation, unhygienic surroundings, exposure to the inclemencies 
of the weather, over indulgence in alcohol, and those subject to or 
convalescent from certain diseases as influenza, typhoid fever, 
Bright's disease and diabetea It follows traumatism of the chest. 

6. Lobar pneumonia prevails everywhere; and is endemic in most 
large cities. It is especially prevalent during winter and spring, 
especially in February and March, when marked by sudden variations 
in temperature and humidity are common. 

7. The exciting cause of lobar pneumonia is the pueumococcus 
and is found in the Innga, in the secretions of the entire respiratory 
tract and in the blood ; also in the mouth of healthy persons as wdl 
as in the dust and hangings of rooms. 

8. The infection is transmitted usually directly, by a third person, 
or by the air; it is usually acquired by inhalation, the lung being 
first affected. 

9. The period of incubation is not definitely known, although it 
probably varies from a few hours,to several days. 

10. It is not possible to identify any particular exposure to an 
infection which would cause the development of the disease; in the 
case at bar, it was impossible for the doctor, when he visited the 
decedent, to locate the time and place of contracting the disease. 

11. Tlie death of Bernard McNulty was caused by lobar pnetmionia, 
which developed from natural causes and not from an accident. 
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Schultz V. Baldwin Locomotive Works. 

(5 Dept. Reports 2098.) 

Practice and procedure — Filing appeal after teit-dav period hat elapied-~Juris- 
dictiort. 

Tho claimant requested permissiOD to file an appeal nunc pro tunc from a Referee's 
disallowance of compenaation more than ten days after he bad received notice of 
said disallowance. Held, that the Board had no jurisdiction to consider an appeal 
filed after the statutory period. 



Appellant represented by Ladner & Ladner, Philadelphia. 
Appellee represented by Raymond Scott, Philadelphia. 

OPINION BY COMMISSIONEB SCOTT— October 15, 1919. 

The appeal by the defendant is dated August 21, 1919, sworn to 
August 26, 1919, and received at the Workmen's Compensation Bureau 
August 28, 1919, as appears from an inspection of tlie appeal. 

The ground of appeal Is that the Referee's decision is contrary to 
tlie evidence. Upon a reading of tlie testimony the Board would not 
be disposed to reverse the Referee in his findings of fact. However, 
the Board is of opinion that it has no jurisdiction of the appeal. 

The petition to the Board filed August 28, 1919, for leave to file 
an appeal, sets forth that the attorneys for tlie claimant received 
notice of the disallowance of compensation by the Referee on August 
15, 1919, but that they were unable to have the same executed by the 
claimant in time to file the appeal within ten days from the time 
the same was received by the claimant's attorneys of record. No 
order was made on this petition by the Board allowing an appeal 
nimo pro tunc nor could any have been made by the Board under 
the ruling of the Supreme Court in Wise v. borough of Cambridge 
Springs, 262 Pa. 139, wherein Justice Brown says: 

"It is to be noted that the allowance of an appeal from 
the action of a Referee is not one of the functions of the 
Board. It has nothing to do with the allowance of an 
appeal, which is a matter of right under the statute, if 
taken in accordance with its provisions. All the Board 
has to do with it is to pass upon it when properly taken. 
If the Board can allow an appeal nwnc pro tunc, there 
would be no limit to the time within which au appeal 
could be taken, though the Act of Assembly expressly 
limits it." 

Appeal dismissed for want of jurisdiction. 
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Neff. V. American Int. SMpbuilding Corporation. 
(5 Dept. Reports 2093.) . 

Connectian belineen accident and death-— Fall from scagald — Infiuetwca pneununtia. 
The claimaDt failing tu establieh any eoDDeetion between the accident sustained by 
the employe and his subaequeut death from infinenza pnenmonia, compensation was 
rcfased. 

Appellant represented by Louis Levinso'n, Philadelphia. 
Appellee represented by William Linton, Philadelphia. 

OPINION BY MACKEY— Chairman— October 15, 1919. 
Hearing de novo at Philadelphia. 

Eugene J. Neff, the deceased linsband of the claimant, was em- 
ployed as a reamer at> the defendant's giant at Hog Island, Pa., on 
October 11, 1918. The decedent fell from a scaffold and as a result 
of his fall snstained a fracture of his right arm. He received treat- 
■ ment at the emergency hospital of the defendant. The X-ray taken 
at the hospital just after the injury showed an incomplete fracture 
of the radius of the right arm at the junction of the upper and 
middle thirds, without deformity, and with the fragments in good 
apposition. Dr. Shaw, the defendant's surgeon, testified tJiat the 
fracture was a trivial one and had no effect upon the general condi- 
tion of the patient. A splint and dressing was applied to the injured 
arm and the patient went home. He remained up and about his 
home the following two days (Saturday and Sunday), and on Monday, 
October 14, returned to the plant hospital for further treatment. 
When the decedent returned home, he went to bed and remained there 
until his death. 

On Tuesday, October 15, Dr. Noll, the family physician, was called 
into the case, and diagnosed the injury as a complete fracture of the 
upper third of the right humerus, associated with a condition of 
erysipelas extending from the forearm to the shoulder. Dr. Noll 
visited the patient daily and on Friday, October 18, a week after 
the injury, found symptoms of influenza. The nest day, Friday, 
October 19, the patient was admitted to the Women's Homeopathic 
hospital suffering with influenza pneumonia. The next day he was 
removed from the hospital against tlie orders of the physician and 
taken to his mother's home, where he died Monday, October 21, 1918. 

It was the contention of the claimant that the fracture of the arm 
and an erysipelas resulting therefrom lowered the vitality of the 
decedent to such an extent that he contracted influenza and died as 
a result thereof. In support of this contention the testimony of 
Dr. Noll was offered. 
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Dr. Noll's diagnosis was a complete fracture of the uper third of 
the right humerus. He testified that he actually treated him for 
the condition every day until he sent him to the hospital suffering 
from influenza. He, therefore, had ample opportunity to study the 
case and familiarize himself with the conditions present. In this 
respect, however, he was mistaken as the evidence clearly shows 
there was an incomplete fracture of the right radius. He further 
testified that an erysipelatous conditioii existed in the right arm, 
which was cansed by the direct injury to the arm— that is, a com- 
plete fracture of the humerus as he supposed, and that this erysipel- 
atous condition contributed to and disposed the decedent to influenza. 

By such testimony, the doctor placed himself in the anomalous 
position of basing an opinion on a condition contrary to fact. 

As to the erysipelatous condition, Dr. Noll testified that this con- 
dition was localized in the right arm between the forearm and shoul- 
der; that before it could appear elsewhere on the body there must 
first be a general blood condition; that if there were any eruption 
on any other part of the body except the injured arm, it was not 
erysipelas; that his statement to the defendant on November 21, 
1918, was to the efifect that the decedent did have a condition of 
erysipelas of the arm, neck and face ; that this condition was clearing 
up on Friday (a very unusual course for erysipelas to take) ; and 
that he did not report the case to the health authorities. 

Such contradictory testimony is not convincing and the only con- 
sistent conclusion that can be drawn from such testimony is that 
there was no erysipelas. The testimony of Dr. Zapf, the resident 
physician, corroborates this conclusion. He testified that when the 
decedent was admitted to the hospital he found no erysipelas any- 
where but did see an eczematous condition on the face, neck and 
upper parts of the chest. Dr. Zapf further testified that he examined 
the decedent on admission, stripped him, removed the dressings from 
the arm. He found him suffering from influenza pneumonia, general 
cyanosis, high fever and a fracture of the right radius and eczema 
as noted above. 'Hiis testimony bears out the fact that Dr. Noll, as 
he stated in his letter, did see a skin eruption on the arm, face and 
neck; under his own testimony, however, it was impossible for it 
to have been erysipelas. 

Dr. Githens, medical chief at the hospital, testified that he did 
not meet with any case of erysipelas at the hospital during October, 
1918. While Dr. Githens could not positively identify the decedent, 
but just spoke from his general practice of seeing all patients in the 
hospital, there is the testimony of Dr. Zapf as noted above, who 
testified that he was present when Dr. Oithens examined the decedent. 

From a perusal of this testimony, it appears that Dr. Noll's testi- 
mony was erroneous and contradictory in respect to the allied, i 



factors influencing the inflnenza and (ails utterly to establish any 
causal relation between the injur; and the death of the decedent. 
On the other hand, the testimony of the other attending physicians 
establishes these facts — that the decedent soSered a simple incom- 
plete fracture of the right radius, which was trivial and which did 
not menace his vitality ; that he did not suffer from erysipelas and 
that he died from influenza at a time when an epidemic of that dis- 
ease was raging in our midst. 

FINDINGS OF FACT. 

1. The deceased husband of the- claimant, Eugene J. Neff, while 
in the employ of the defendant, on October 11, 1918, sustained a 
simple incomplete fracture of the radius of the right arm. 

2. The fracture was a trivial one, the fragments were in good 
apposition and there was no deformity. 

• 3. There was no shock of sufficient severity following the injury 
to reduce the vitality of the decedent. 
i. The injury was not complicated by erysipelas. 

5. The decedent was stricken with influenza pneumonia seven days 
after the injury, during the prevalence of an epidemic of influenza 
and died three days later. 

6. The death of the decedent on October 21, was not due to an 
injury received October 11, but was the result of natural causes. 



Bumell V. H. W. Swope Co. 

(5 Dept. Repori;8 2141.) 

Fiital receipt — When it toill he tet a»ide. 

If on inJQrcd employe ligns a. final receipt under a mistaken belief tbat diaabilit; 
had ceased, upon petition for review the final receipt will be set aaide. 



Claimant not represented. 

Defendant represented by J. A. Yon, Huntingdon. 



OPINION BY COMMISSIONER SCOTT— October 15, 1919. 

The defendant company was engaged in coal mining and the claim- 
ant on July 12, 1918, while in the course of his employment, sustained 
a serious fracture of his arm between the elbow and the hand by 
reason of the car on which he was riding having left the track and 
jammed him against the side of the mine. . , 
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A compensation agreement waB entered into between the claimant 
and the defendant and payments in the sum of |ilO per week were 
made until the claimant had received $370. On March 28, 1919 he 
executed a final receipt covering compensation until April 10, 1919, 
at which time by the terms of this receipt it was declared that the 
claimant's disability had terminated. 

The claimant's application is to set aside this final receipt for the 
reason that at the time he signed the receipt he thought he was able 
to go to worlc and did attempt to do the work he had been doing 
before he was injured ; that he worked four days and was compelled 
to quit; that upon reporting to the doctor he found the arm at the 
point of fracture was infected, rendering it impossible for him to 
work. An operation was performed by Dr. Comellj, who found the 
original fracture in bad shape, making it necessary to take out some 
small pieces of bone. 

There is considerable testimony in the record to the effect that the 
claimant left the hoBpital before he was discharged and that this 
action on his part was responsible for the increase of his disability. 
The fact that compensation was paid by the defendant for ithirty- 
scven weeks would indicate that for some reason the defendant had 
waived any defense it had on this account. However, the only quea- 
tioB before the Board is whether the final receipt should stand. The 
condition of the fracture discovered after the execution of the final 
receipt makes it clear that the disability had Hot ceased. Whether 
the alleged conduct of the claimant is responsible for the continuing 
disability cannot be disposed of by the Board in this action. The 
receipt is set aside and the defendant may then take such action as 
it sees proper to raise the question suggested by it In its testimony. 



Kelly V. Silverman. 
{5 Dept. Reports 2139.) 

Wa^et — Computation of — Board and room in addition to talarv. 

At the time of biring it was agreed between Uie claimant and the defendant's agent 
that the claimant should receive $10 per week in cash, together with a room and 
three meals a day amounting to the value of an additional $10 per week. Held, that 
tha compensation of the clatniant sbould be computed on the ba^ of a weekly wa(e 
of «20. 



Appellant represented by Wishart & Dickie, Pittsburgh. 
Appellee represented by L. A. McGinness, Pittsburgh. 
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OPINION BY COMMISSIONER SCOTT— October 17, 1919. 

The- only contention raised by the defendant's appeal is that the 
Keferee has erred in his fourth finding of fact, which is to the effect 
that at the time the claimant was hired it was agreed that his wages 
should be $10 a week and in addition that it was understood between 
the employer and the employe or his representative at the time of 
the hiring that his wages were to include three meals per day and 
a room and that the value of the three meals per day and a room, 
including the weekly wage of $10, was clearly understood to amount 
to $20 per week. 

The Board is satisfied that this is a fair interpretation of the 
testimony of the witueeses. 

Patrick Riley, who was employed by the defendant as night man- 
ager, and who, it appears, had authority to hire the claimant as 
porter and who did hire him, testified as follows; 

"Q. Did Mr. Silverman {the defendant) hire you to 
hire men? 

A. He did, yes, sir, 

Q. Was it you or Mr. Silverman that made arrange- 
ments as to the salary of Mr. Kelly? 

A. It was me. 

Q. Will you just state to the Referee just what those 
arrangements were? 

A, I told him that I would give him $10 a week and 
his room and board. Three square meals a day. That 
would amount to about $20 a week. 

Q. Did you state to Mr, Kelly at the time you em- 
ployed him that the room and board would amount to 
about $20. 

A. Yes, sir. 

Q. Including salary? 

A. Yes, sir. 

Q. Yon stated that to him? 

A. Yes, sir. 

Q. You stated that the room and board would 
amount to $10? 

A. Yes, sir." 

The fact that the witness on cross-examination stated that he 
was not positive about the entire compensation, including the room 
and board, amounting to $20 does not destroy the force of his testi- 
mony, since he indicates that his best recollection is that he told 
him he would give him $20 a week or $10 a week and his room and 
board. There is no doubt whatever from the testimony that the 
claimant was to receive $10 per week and room and board and from 
what was stated at the time of the hiring we think the Referee has 
not made a mistake in finding that the value of the room and board 
was $10 in addition to the $10 in cash to be paid. 
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The testimony of Mr. Silverman as to the manner in which the 
premium was fixed between the defendant and his insurance carrier 
is possibly immaterial and improper, but there is enough in the re- 
maining testimony in the record to support the finding of the Referee 
that the value of the room and board was understood and fixed at 
the time of the hearing at the sum of IflO per week, which with cash 
wage of ?10 equals $20 per week. 

The finding and conclusion of the Referee are affirmed. Appeal 



Moran v. Pittsbtirgli Terminal K. R. & Coal Co. 
(B Dept. Reports 2146.) 

Aecident — Disease rcavlting from accident. 

Wbile working in a mice a fall of root struck as employe on the back. Disease of 

tlie Bpinnl cord developed, from wbich be died. Held, that tbe employe's death was 

dne to an accident sustained in tbe course of his employment and compensation was 

awarded the widow. 



Appellant represented by John Madden, Jr., Pittsburgh. 
Appellee represented by James Coyle, Pittsburgh. 

OPINION BY MACKEY— Chairman— October 17, 1919. 

Hearing de novo held at Pittsburgh. 

Thomas Moran, the deceased husband of claimant, while employed 
as a coal loader by the defendant company, on April 3, 1918, slipped 
while pushing an empty coal car and sprained his back, which in- 
capacitated him for several days. On April 6 he returned to work 
and while engaged in helping his son, Michael, set a post and while 
stooping over to get a cap, some roof coal fell, which struck him on 
the back and knocked him down. His son assisted him to his feet 
and took him home. This was the last day he worked. After this 
occurrence Moran walked in a stooping position and used a cane. 

Dr. Schultz, the first physician who attended Moran after the ac- 
cident, treated him for about six weeks; later in May he took treat- 
ments from Dr. Flanigan, an osteopath, then in July and August he 
came under the professional care of Dr. Scott; finally Dr. Schultz 
was again called in in August and treated him until his death on 
August 31, 1918. 

Seven physicians testified in this case, four of whom were experts 
and had never attended the decedent. 
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The testimony of the two phyeiciaDe and the osteopath who at- 
tended the decedent and who had the opportunity of close personal 
observation of the patient is certainly deserving of serious considera- 
tion in the case at bar. 

Dp. Schultz saw the injured man first after the accident and found 
him suffering from an injury to his back ; the doctor found sorenees 
and tenderness over the lumbar region and diagnosed the condition 
as a sprained back. He treated him for about six weeks without 
apparently any material improvepient. 

In May 1918, the decedent took treatments from Dr. Flanigan 
who diagnosed the condition as sclerosis of the spinal cord and 
partial paralysis of the lower limbs. The doctor couldn't tell posi- 
tively what his trouble came from, he thought it might have come 
from an old injury. In answer to the question put by the Referee: 
"I want to ask you, Doctor, if a man suffering with sclerosis of the 
spine, but able to work quite regularly meets with an accident, suffers 
a fall of slate or coal that breaks up and falls down over him while 
standing in a mine in a stooped position, what effect would that 
have on his condition ?" Replied : "It would hasten the diseased con- 
dition of the spinal cord. That condition might be lying there dor- 
mant and needs something of that character to cause it to liven up ; 
effect the spinal cord that much quicker." 

The decedent's coudition apparently did not improve, for in July 
and August he consulted Dr. Scott, who found a disease of the spinal 
cord, which caused paralysis of the lower limbs. The reflexes were 
abolished, there was loss of sensation and motion, and the doctor 
believed the whole cord was involved clear across. The patient's 
coudition rapidly grew worse and the doctor believed the patient 
would soon succumb to the condition. The doctor was of the opinion 
that such a strain as the decedent received would possibly injure 
the cord slightly at the time and it wouldn't produce very marked 
symptoms at the time but develop later; that he could injure his 
cord BO he wouldn't notice it much at the time but would develop 
into paralysis later. 

Finally the decedent returned to the care of Doctor Schultz, who 
treated him until bis death. He testified that his death was due to 
paralysis and peritonitis; that a sprain or injury to the back as 
described in the testimony would cause paralysis and death. 

The opinioii of Doctor Rose, an expert called by the claimant, was 
essentially the same as that of the attending physicians. 

Doctor Ingram was of the opinion that Moran's death could not be 
caused by an accident as described in the testimony, but that it did 
result from disease of the spinal cord due to a toxic condition. 

Doctor Schildeeker stated the accident had no bearing whatever 
Qpon the death of Moran. 
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Doctor Walters testified tliat if thfe decedent was in perfect health 
prior to the injury and in failing health thereafter, one could not help 
but ascribe his condition to the accident. 

FINDINGS OF FACT. 

1. The decedent received an injury April 6, 1918, by roof coal 
striking him on the back while in a stooping position, and linocked 
him down. The said accident happened in Pennsylvania. 

2. The deceased received an injury to his spinal cord Indicated 
by paralysis of the lower limbs, with loss of knee jerlis, motion and 
sensation. 

3. The decedent's condition gradually grew worse from date of 
injury, the paralysis extending i'rom the feet up the legs and flaally 
involving the intestines, and terminated in death on August 31, 1918. 

4. That the said Thomas Moran, the decedent, at the time of the 
injury, which resulted in his death was an employe -of the defendant, 
The Pittsburgh Terminal R. R. & Coal Co., and both the decedent 
and defendant had accepted the terms of the Workmen's Compensa- 
tion Act of 1915. 

5. That the average weekly wage of the deceased was in excess 
of twenty (|20) dollars per week. 

6. The expenses of the last sickness and burial of the deceased 
was three hundred and fifty (f350) dollars, a part of which has been 
paid. 

7. The said deceased, Thomas Moran, left surviving a widow, 
Mary Moran, the claimant, with whom he resided at the time of his 
death, and who was dependent upon him for support. 

8. The accident sustained by the deceased while in the employ of 
the defendant, suflfered on April 6, 1918, caused by a piece of coal 
falling and striking him while he was upon the employer's premises, 
and engaged in the prosecution of the employer's businesB, was the 
direct result of his death. 

{The award follows.) 
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Sicheri v. Allegheny River Mining Co. 
(5 Dept. Reports 2142.) 

Wages— Cotnpvtation of — Application of rule for asocrlaining wages v>ken employe 
was unable io work oeitain days because of strike. 

In ascertaining the weeltly wage of an employe for compensation purposes, from 
Che total number of working days during tbe preceding six montLs abould be de- 
ducted all Sundays, legal bolidays, half holiday each week and days employe was 
prevented from working tlirougb no fault of his own, including days when the plant 
or mine was idle because of a strike, and the number thus obtained should be divided 
into the total earnings for the period. The average daily wage thus obtained shall 
tbeD be multiplied by 5J. 

Claimant not represented. 

Defendant represented by Edgar W, Tait, Pittsburgh. 



OPINION BY MACKEY— Chairman— October 17, 1919. 

The claimant, Anicetto Sicheri, has filed a petition averring that 
at the time of the execution of the compensation agreement between 
him and his employer, that a mistake was made in the computation 
of his average weekly wage. 

The employer filed an answer denying the mistake. Testimony 
was taken to determine the issue. 

It is admitted that the employe was engaged in continuous employ- 
ment and that the proper method of calculating his average weekly 
wage is under the latter clauses of Section 309 of the Act, which 
provides that: 

"In continuous employments, if immmediately prior 
to the accident the rate of wages was fixed by the day 
or hour, or by the output of the employe, his weekly 
wages shall be taken to be five and one-half times his 
average, earnings at such rate for a working day of or- 
dinary length, excluding earnings from overtime, and 
using as a basis of calculation his earnings during so 
much of the preceding six months as he worked for the 
same employer." 

The claimant had worked for at least six months for the employer, 
engaged in mining coal, and was paid by the output. 

It is evident that during the six months immediately preceding the 
accident, the employe received |233.05. In that period there were 
181 calendar days, there were 26 Sundays, 26 Saturday half holidays, 
and 3 holidays. Here apparently is the first error in the calculation 
of the defendant, while allowing 26 Sundays, he failed to note 26 
Saturday half-holidays. He also contends that the days in which 
the mine was closed, when a number of the men were on strike, 
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should be counted against the employe, and not be deducted from the 
divisor. We find that there were 24 days including the 8 days in 
which the men were on strike, during which the mine was idle by 
causes over which this claimant had no control, and should like- 
wise be deducted from the common divisor. That is to say, from the 
total 181 calendar days, should be deducted 26 Sundays, 26 Saturday 
half holidays, or 13 whole days, 3 legal holidays and 24 days where 
there was no opportunity for the employe to work, because of reasons 
over which he had no control, or a total of 66 days, leaving 115 days 
as a divisor, which divided into the total earnings of the employe, 
$233.05, gives an average of $2.02 per day. Multiplying this by 5J, 
gives an average weekly wage of $11.11, or compensation at the rate 
of 15.55 per week. 

The claimant maintains that the total earnings tlius set out do 
not properly protect him, as during part of the period it shows very 
email earnings accredited to him for he was drawing money on 
account of his brother's check. There is no evidence in the record 
to substantiate this, and we must take the figures as we find them. 

The compensation agreement will be modified in accordance with 
these figures. ' 



Masuta v. Dilwortli, Porter & Co., Inc. 

Ta"minaUon of compensation — Date from, jckiah termination tcili 6e computed, 
Compenaation will be terminated as of the date wbca diaability actually ceased, 
not as oE the date of filing the petitJon to terminate. 



Appellant represented by F, K. Willman, Pittsburgh. 
Appellee represented by Arthur Grossman, Pittsburgh. 

OPINION BY MACKEY— Chairman— October 17, 1919. 

The employer's petition to terminate compensation was filed on 
January 17, 1919, and the uncontradicted evidence, taken under the 
petition and answer, shows that the claimant had recovered and 
was able to return to work on October 8, 1918. 

The findings of fact, conclusions of law and order of termination 
of the Referee in this ease are approved upon the substitution of 
October 8, 1918, for January 17, 1919. The order of termination is 
therefore modified as follows: 

"It is ordered and decreed that compensation under Agreement 
No. 613777 be terminated as of date of October 8, 1918, upon payment 
by the defendant to the claimant of compensation under the said 
agreeipent, from September 25, 1918, to the date of termination." 
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Shestock v. State Workmen's Ins. Fund. 
{5 Dept. Reports 2199.) 

Final receipt — When it teiU be set aHde — Operation — Right of claimant to deaUim 
to undergo. ^ 
After baviag sabmitted to one operation, tbe claimant declined to submit to an- 
other for the purpose of further relieTing liis dlBability, and, tbe Board being satis- 
fied that the claimant was unable to work, tbe final receipt was set aside. 



Claimaiit not represented. 

Defendant represented by Samuel I. Spyker, Huntingdon. 

ORDER BY THE BOARD— October 23, 1919. 

After hearing the testimony it appears that tbe claimant submitted 
himself to an operation at the suggestion of the Btate Fund. He 
returned to worlc, which was furnished him by his employer, and 
worthed from June 15 to August 2S, off and on, and he earned an 
average during the period of {26.10 a week, and the average earned 
at the time of the accident was f28.3S weekly, and that since that 
time the claimant states he has suffered pain in the hand and for that 
reason declined to work, at the work he had followed after the hand 
was operated upon. The physician for the State Insurance Fund 
advised the claimant to submit to another operation, in the hope 
that a slight operation would relieve the disability. The claimant 
declined to submit to the operation, stating as his reason that he 
was afraid that his disability would be increased rather than dimin- 
ished. From these fact« the Board finds that the signing of the 
receipt was a mistake and sets aside the final receipt. 



Hale V. Savage Fire Brick Co. 
(B Dept. Reports 2240.) 

Coune of employment — When employe ia engaged in — Accident. 
While trying to escape from two fellow-emDioyes during the luneh hour, who were 
attempting to plaj^lly take bis tobacco from him, en employe fell over a wall, biu- 
taining the fracture of both wrists. Held, that the injured employe was in the 
course of his employment when the accident occurred, and tbe award of the Referee 
was affirmed. 



Appellant represented by Frank P. Martin, Pittsburgh. 
Appellee not represented by counsel. 
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OPINION BY MACKEY— Chairman— October 31, 1919. 

The Referee has awarded compeDsatioQ in this case under the fol- 
lowing findings of fact: 

"That the claimant, Nathan Hale, was emplojed by 
the Savage Fire Brick Co. as a laborer, with the piece 
workers, to open and close doors. That on April 2, 1919, 
about 12,15 o'clock the claimant b^an eating his lunch 
near the place of his employment, on the employer's 
premises, as had been his custom, and while so engaged ■^ 
he was approached by two fellow-workmen who asked 
the claimant for some tobacco and were refused, where- 
' upon both made an attempt to catch the claimant and 
and take the tobacco from him, and in running away 
from them, the claimant fell over a wall, about eighteen 
inches in height, in the flue house, precipitating him to a 
brick pavement, about eight feet below, alighting on his 
hands and sustaining fractures of both wrists. At the 
time of the accident no personal feeling existed between 
the claimant and his fellow-employes, and further that 
the claimant had no part in the tussle other than at- 
tempting to escape, and in so doing, met with the acci- 
dent above described." 

In Dzikowski «. Superior Steel Co., 259 Pa. 578, the Court says: 

"What we regard as a sound statement of the prin- 
ciple involved, appears in 1 Honnold on Workmen's Com- 
pensation, Section III, where it is said: 'It cannot be 
said that the employment here is broken by mere inter- 
vals of leisure such as these taken for a meal. If an acci- 
dent happened at such a time, there would be no lireak in 
the employment, even though the workman is paid by the 
hour for the time he is actually at work, especially if the 
accident occurs on the employer's premises, or about 
his property, unless the workman is doing something 
that is wholly foreign to his employment. Acts of minis- 
tration by a servant to himself, such as quenching his 
thirst, relieving his hunger, protecting himself from ex- 
cessive cold, performance of which while at work is rea- 
sonably necessary to his health and comfort, are inci- 
dents to his employment and acts of service therein 
within the Workmen's Compensation Acts, though they 
are only indirectly conductive to the purpose of the em- 
ployment. Consequently no break in the employment is 
caused by the mere fact that the workman is minister- 
ing to his personal comforts or necessities, as by warm- 
ing himself, or seeking shelter, or by leaving his work to 
relieve nature, or to procure drink, refreshments, food, 
. or fWsh air, or to rest in the shade. • • •' " 

Under the authority of this decision, the claimant while eating 
his lunch upon the employer's premises was still in the course of his 
employment. In Blouss v. Delaware, Lackawanna and Western R. B. 



Co., the Superior Court, by Keller, J. (yet unreported), h&e held that 
the claimant in going from one part of the employer'a premises to 
another to secure his lunch basket which he had previously de- 
posited upon the employer's premises, was in tlie course of his em- 
ployment, and 'did not take himself out of it because he chose to 
jump upon a train of cars that was moving in that direction instead 
of walking, and quotes from the Dzikowski case, inter alia, as follows : 

^ "Consequently no break in the employment is caused 
by the mere fact that the workman is ministering to his 
personal comforts or necessities, as by warming himself, 
or seeking shelter, or by leaving his work to relieve na-. 
ture, or to procure drink, refreshments, food or fresh air, 
or to rest in the sliade." 

■ We must then affirm the Referee's conclusion of law which is as 
follows : 

"The accident having occurred on the employer's 
premises, and not I>eing an injury caused by an act of a 
third person intended to injure the employe because of 
reasons personal to him, it is therefore concluded that it 
is such an injury as is contemplated by Article III, Sec- 
tion 301, of the Workinen's Compensation Act of 1915, 
and the claimant is entitled to compensation for the 
period during which he was disabled by reason of the 
said injury," etc. 

Had the claimant fallen over the same wall while actually per- 
forming some work for the employer, there would be no question 
raised as to his right to compensation. Advancing a step further, 
we must conclude with the Hefei'ee that the claimant, while eating 
his luncli upon the employer's premises, during the noon hour, was 
still in the course of his employment, and the mere fact that he fdl 
over the wall and suffered an injury while running away from two 
fellow workmen who were seeking to take from him liis tobacco, is 
a mere incident in the case, with no material bearing upon its proper 
determination. We still have before us, notwithstanding that inci- 
dent, a workman suffering an unexpected happening while in the 
course of hia employment, and upon tlie employer's premises. 

The findings of fact and conclusions of law of the Referee are 
affirmed and the appeal is dismissed. 
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Malinski v. Allegheny Steel Co. 
(5 Dept ReportB 2243.) 

Review of compensation agreement — Ai to vbat tcill be regarded as "other proper 

couse" for setting aside agreement. 

The refusal of the claimant to sabmit to a severe operation in order to regain the 

oae of a menbpr will not be regarded as "other proper cause" for setting aside the 

compensation agreement. 

Claimant not represented. 

Defendant represented by A. C. Tucker, Pittsburgh. 

OPINION BY COMMISSIONER SCOTT— November 3, 1919. 

This is a petition for review by the defendant upoi^ the ground 
that the claimant has refused necessary medical services as offered 
by the employer and necessary to his complete recovery, and has not 
secured such services elsewhere. Section 423 provides: "All agree- 
ments for compensation shall be aubiect to review by the Board at 
any time upon presentation of a petition alleging fraud, mistake, 
coercion, or other proper cause." 

The allegations of the petition do not bring the case within any 
of the provisions of this section of the act unless it be "or for other 
proper cause." 

It appears that the claimant had a fracture of the right radins at 
the junction of the lower and middle thirds, that first aid was ad- 
ministered and he was afterwards sent to the Allegheny Valley hos- 
pital. The fracture caused much swelling and soreness and the* 
claimant was unwilling to have a sui^ical operation which seemed 
to be necessary on account of lack of proper union of the bones. 
The claimant denies that he was asked within the first fourteen or 
fifteen day to undergo a surgical operation and states that it was not 
until three months after he had left the hospital that the sui^ical 
(.peration was suggested by the doctors. 

Dr. Heilman, who attended him at the hospital, states that within 
the first two weeks he advised the claimant that in order to have a 
good result it would be necessary to have Iiis arm operated upon. 
About three months after he left the hospital, since the condition of 
his arm was growing worse, tlie claimant finally consented that an 
operation should be performed, but was unwilling to undergo the 
operation proposed to take a piece of bone from the lower leg and 
have a proper union made in his arm by inserting the bone, but did 
consent to have a steel plate inserted. This has not given the results 
hoped for and there is a callous formation without complete union, 
and in order to improve the condition of the arm it may be necessary 
to remove the steel plate. Dr. Heilman is not sure that an operation 



at this date will give perfect results. The Board is not satisfied 
titat the conduct of the claimant in hesitating to allow what the 
physicians indicate as proper surgical practice is such action on his 
part as to be "other proper cause" for setting aside the agreenient. 

The timidity on the part of the claimant is a natural one to a 
person in his station of life, although we think the claimant has 
exaggerated the bad results which he fears may happen by tiaving 
further surgical operation performed. 

The Board will not at this time make an order setting aside the 
agreement, but directs that the claimant report to Dr. Walters, the 
physician representing the Compensation Board at Pittsbui^h and 
advise with him to determine whether or not an operation at this 
time promises relief, and the claimant is further directed to appear 
l)efore the Board at its next meeting at Pittsbui^b with Dr. Walter 
to report whether or not he bas submitted or will submit to further 
operation, at which time the Board will finally dispose of the ca«e. 



SteffanelU v. Cascade Coal & Coke Co. 

Preaentatioa of case — Referring record back to Referee. 
If the Board is of die opinion tbnt a claimant'B case may not have been fairl; 
presented, the record may be referred back to the Referee in order to give opportDaity 
for farther testimony. 

Appellant not represented. 
. Appellee represented by J. H. MeCann, Ebensburg. 

OPINION BY COMMISSIONER SCOTT— November 3, 1919. 
On an examination of the testimony before the Referee the Board 
cannot convict the Referee of error in his findings and conclusions, 
but it does appear that the claimant was not represented by counsel 
and that the laborer who was present with the claimant at his work- 
ing place when he sustained the alleged injury by accident was not 
present at the hearing on account of sickness. It also appears from 
the claimant's appeal that he was without money to employ counsel 
or to have present a physician he states would be of service to him 
in establishing his condition as the result of an injury. It may be 
that if these witnesses were heard the result would not be different 
However, that the claimant may have the fullest opportunity to 
present his case, the record is referred back to Referee Snyder to 
give the claimant an opportunity to produce further testimony, the 
defendant to have the same right. After hearing any additional testi- 
mony that may be submitted, the Referee shall consider the whole 
record and make such disposition of the case as to him shall appear 
, proper. 



Bates V. J. K. Mosser Co. 

(5 Dept. Eeporte 2273.) 

Emplotiment, duty of employer to fumUh — Partial ditabilUy — Rule by inhick the 
same may be determined. 

WEcD an employe ia iiijurcd in tlie course of bia employmeDt, it ia the duty of the 
employer to furnish him with aacb work as he is able to perform. If the employer 
falls in his duty in this respect he will be required to pay for total disability bo Ions 
as disability exists, within the limitations prescribed by the Act. 



Appellant represented by Max L. Mitchell, Williamspolrt, and H. 
Bellerd, Chicago, 111. 
Appellee represented by N. M. Edwards, Williamsport. 

OPINION BY COMMISSIONER HOUCK— November 7, 1919. 

While the claimant, in the course of his employment, was weighing 
"bends" of leather he slipped in some manner and suffered a rupture 
of iuguinal hernia. This accident happened on or about May 10, 1918. 
The claimant was fitted with a truss, and lie continued at work for 
the defendant until August 15, 1918, at which time he was laid off. 
He was idle from August 15 to September 10, 1918, when he went 
to work as a bookkeeper for the Paige Motor Car Co. and continued 
at this employment nntil December 1, 1918, since which time he has 
been out of employment. 

Due to the hernia the claimant contends that he is not able to 
do the same work which he was capable of doing before the injury. 
He admits that he is able to do light work at which he would be able 
to sit down from time to time, but says that he is unable to obtain 
such employment. The Board has held repeatedly that the only 
way in which it can determine the extent of partial disability is 
by the employer furnishing the claimant with such work as he is 
fitted to do. If this is not done, the claimant's inability to secure 
employment, due to the injury suffered, is equivalent to total dis- 
ability. When an employe is injured in the course of his employ- 
ment, it is the duty of the employer to furnish him with such labor 
as he is able to perform and not to cast the burden of finding employ- 
ment on the injured employe. Therefore, untU such time as the claim- 
ant secures employment, the defendant will be obliged to pay him 
compensation as for total disability. 

The finding of fact and conclusions of law and award of the 
Beferee are affirmed, and the appeal is dismissed. 
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Peris V. Pittsburg Steel Co. 

Review of eompett»atii>n agreement — When ttijured employe it insane — Who ntu»( 
present petition. 

The petition to review a compensation agreement of an employe wbo has become 
insane must be presented by a person competent to aet for such person. 



Claimant represented by Francis A. Wolf, Pittsburgh. 
Defendant represented by McCook & Jarrett, Pittsburgh. 



OPINION BY COMMISSIONER HOUCK— November 7, 1919. 

The petition is dismissed without prejudice to the right of a 
competent person to renew the same, setting forth sufScient data 
to raise the legal questions involved. If it be true that the injured 
workman has become insane and it is sought to charge the same 
to the original accident, then the matter must be brought to our 
attention by a petition of a person competent to act in behalf of 
the insane person 



Gandolfi v. Rosenthal. 

Accident in oourse of emplovmenl— Employer and employe — Relation terminated 

prior to accident — Settlement toith tort }ea»or-~-DefenSant deprived 

of right to snbrogation. 

A discharged employe is not entitled to compensation for an accident occurring 
several days after hia discharge, and a settlement affected between the injured em- 
ploye and a third party tort feasor deprives the defendant of any right to subro- 



APPEARANCES. 
For claimant, W. J. Connelly, Pittsburgh. 
For defendant, Frank P. Martin, Pittsburgh, 



OPINION BY COMMISSIONER SCOTT— November 11, 1919. 

Hearing de novo at Pittsburgh. 

STATEMENT, 

Upon the argument on the appeal which was upon the ground that 

the testimony did not support the Referees' second finding of fact to 

the effect that at the time the claimant sustained his injury as the 
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result of falling down an elevator shaft from the third floor of the 
building, the Becond floor of which had been occupied by the de- 
fendant, he was not in the employ of the defendant, having been dis- 
charged prior to his accident. 

An application was made by the claimant to present additional 
testimony in support of his allegation that at the time of his acci- 
dent he was an employe of the defendant and in the course of his 
employment. 

On July 23, 1919, the Board granted a rule »ipon the defendant to 
answer statements in the petition of the claimant, an answer was 
filed by defendant August 5, 1919. Upon consideration of the rule 
and answer a hearing de novo was ofdered, which was held before 
the Workmen's Compensation Board at Pittsburgh October 2, 1919. 

The alleged material testimony proposed to be offered by the 
claimant was that in a conversation between E. Rosenthal and Br. 
L. Rosenthal, the defendant. Dr. L. Rosenthal made the following 
istatement: "It was tough that tomorrow was supposed to be his 
last day when he was to quit working for me" (referring to Paul 
Gandolfl, claimant). 

The testimony taken at the time of the hearing de novo was chiefly 
in respect to the truth of this alleged statement by Dr. Rosenthal. 
E. Rosenthal called by the claimant as a witness testified in effect 
that he had a conversation on September 26, 1918, with Dr. Rosenthal 
in the business place of the witness, in which he told Dr. Rosenthal 
that Paul Gandolfl had fallen down the elevator shaft from the third 
floor of the building, and that Dr. Rosenthal said "that tomorrow 
(September 27, 1918) was supposed to be Paul Gandolfi's last day," 
and further alleged that the conversation was overheard by Miss 
Zeiher, an employe in his store, who, he said, was standing within 
a foot of the witness and Dr. Rosenthal when the above statement 
was made by the defendant. Miss Zeiher testified that she was 
present at the conversation between her employer and the defendant 
and heard part of their conversation wherein Dr. Rosenthal said 
"tomorrow was his last day" (referring to Paul Gandolfl). She 
further stated that this was all of the conversation she heard as she 
was busy going about in the store arranging the stock. Dr. Rosen- 
thal denies that he made any such statement as testified to by E. 
Rosenthal and J^Iiss Zeiher and goes into detail as to what was 
talked about at the time of the above conversation stating that his 
purpose in going into the store was to talk withE. Rosenthal about 
the transfer to E. Rosenthal of a lease of the second floor which Dr. 
Rosenthal had occupied. He testified that E. Rosenthal, in the course 
of the conversation, mentioned the accident and that all that was 
said by Dr. Rosenthal was to make an inquiry as to how badly the 
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claimant Gaadolfi was hurt and vhat had become of him, saying 
he would go to the hospital where he had been removed to see him. 

The teatimouy of Dr. Rosenthal in this regard is fully corroborated 
by the testimony of his wife who was with him at the time, standing 
within two feet of the place where the conversation took place. The 
defendant also called as a witness Max Levanson, who had called to 
see the defendant on professional business and who states that he 
was present in the corridor leading into the store and upstairs to 
Dr. Rosenthal's offlc^and at a distance of about nine feet from Dr. 
Rosenthal. He testifies that he did not hear what was said between 
E. Rosenthal and Dr. Rosenthal, but does corroborate in other 
respects the testimony of Dr. Rosenthal and his wife and contradicts 
the testimony of Mias Zeiher as to her being nearer than 35 feet or 
the back of the store during the time of the conversation. 

From a consideration of the testimony of these witnesses the Board 
finds that Dr. L. Rosenthal did not say to E. Rosenthal as set out 
in the petition by the claimant for leave to produce additional testi- 
mony, "It was tough that tomorrow was supposed to be his last 
day when he was to quit working for me," nor as stated in the testi- 
mony of E. Rosenthal at the hearing that "tomorrow was supposed 
to be his last day," referring to Paul Oandolti. 

It was also developed in the hearing de novo that E. Rosenthal 
the furrier, who liad the third 0oor of the building rented and where 
the accident occurred had made a settlement whereby he paid the 
claimant {300 in consideration of a release from liability on account 
of the unsafe condition of hia premises. It further appears that no 
notice of this settlement of damages and release therefor was given 
to the defendant, which action on the part of Gandolfi under the 
ruling of Common Pleas Court No. 1 Philadelphia connty in MorreU 
V. Paving Co. reported in 1 Mackej 105, deprived the defendant of 
his right to subrogation. 

From a consideration of the testimony and the evidence in the case 
the Board makes the following 

FINDINGS OP FACT. 

1. That neither the claimant nor the defendant rejected the pro- 
visions of Article III of the Workmen's Compensation Act of 1915. 

2. That Paul Gandolfi, the claimant, on September 27, 1919, while 
in the third floor of a building at No. 622 Penn Avenue, Pittsburgh, 
the first and third floors of which were rented and occupied by E. 
Rosenthal, a furrier, and the second floor of which was rented and 
occupied by Dr. L. Rosenthal, defendant, accidentally fell down the 
elevator shaft of the building and thereby sustained a communnted 
fracture of the humerus of his l^t arm, which resulted in total dis- 
ability ; that prior to September 27, 1918, time of the accident, the 



claimant had been employed by Dr. L. Rosenthal as a porter and 
interpreter in his office located on the second floor of the building 
In which he was injured. 

3. That the claimant had been discharged from his services Se^ 
tember 20, 1918 ; that Dr. L. Rosenthal, the defendant, on account of 
having been called to military service was closing np his business and 
alTairs and disposing of his furniture and fixtures ; that the claimant 
returned after his discharge and sat about in the office of the defend- 
ant, but did not after September 20, 1918, render any service as the 
result of any contract of hiring between him and the defendant ; that 
the average weekly wage at the time of the employment was fixed at 
?15 per week. 

4. That the claimant made a settlement of any damages or lia- 
bility of B. Rosenthal, the occupant of the third floor from which 
the claimant fell down the elevator shaft and sustained the injury 
he complains of without any notice to the defendant, Dr. L. Rosen- 
thal ; that there is no evidence in the case to support the contention 
of the claimant that at the time he sustained the injury he was an 
employe of the defendant or was injured in the course of his employ- 
ment with the defendant, and we find that he was not an employe 
at the time of the accident. 

CONCLUSION OF LAW. 
The claimant not having been an employe of the defendant at the 
time he sustained the injury that resulted in his disability is not 
entitled to compensation. 

DISALLOWANCE. 

The Board accordingly disallows the claim of Paul Oandcdfl against 
Dr. L. Rosenthal, defendant, for the reason that he suffered no injury 
as hereinbefore found while in the course of his employment. 



Ijesko V. Lehigh Valley Coal Co. 
(5 Dept. Reports 2366.) 

Accident^As to what eonstitutes an aoeid4nt~Apopl«xs — Xeeeisitv of proof ej 



An employe was stricken with apopleiy, while engaged in hia ububJ employment, 
from which he died. In the absence of evidence Indicating eitra or over-eiertion at 
the time he sustained the Btroke it was held that no accident had been proven, and 
'compensation wen refused. 



Claimant represented by Roger J. Dever, Wilkes-Rarre. 
Defendant represented by Daniel W. Kaercher, Pottsvillfe 
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OPINION BY COMMISSIONER SCOTT— November 11, 1919. 

Hearing de novo at Pottsville. 

At the hearing de novo before the Board at Pottsville, the teeti- 

mony l>efore the Referee was adopted and it was agreed by counsel 

for the claimant and the defendant that it be eonsidered by the 

Board without the pro<luction of any additional testimony, 

FINDINGS OF FACT. 

1. Mike Lesko was a miner 65 years of age and had been working 
for the defendant for three months, during which time he had been 
a regular worker. His average weekly wages covering the period 
of his employment with the defendant were |15.79. He left home 
on the morning of hia alleged accident in his usual good health and 
at no time during his employment with the defendant had he been 
sick or had he suffered from falling or dizzy spells. He had sus- 
tained an accident fourteen yeara before while working for another 
company in which he had suffered injuries to his arm, leg and ribs 
and a slight abrasion on his head back of his ear. These injuries had 
laid him off from woric for a pei'iod of over a year, thereafter he had 
apparently fully recovered. 

2. On August 26, 1918, while engaged with other workmen break- 
ing rock at the Springdale colliery of the defendant company in 
Schuylkill county. Pa., as the material containing the rock came 
down the chute from the washery, he used a hammer or sledge eight 
or nine pounds in weight to break the larger pieces of rock. He had 
been working from seven o'clock in the morning. Part of the work 
during the day was light and there were rest periods of from fifteen 
minutes to half an hour and at other times the work was heavy 
when the pieces of rock came faster. The weather was warm and at 
the immediate time when the claimant was compelled to quit his 
work, the work was heavy, his clothes and body were wet with sweat. 
At 4.30 P. M. while he was using the eight or nine pound hammer 
he was seen by a fellow-workman who was engaged at the same work 
three or four feet distant from the claimant, to put his hammer 
down and to sit down on the frame of the coal chute. The workman 
noticed that he began to move his hand and leg up and down and that 
his body swayed. This workman with another workman caught him 
as be was about to fall. They helped him into a ambulance and he 
was sent home where he was attended by Dr. Sellgraan, who dis- 
covered that the claimant had suffered a cerebral hemorrhage and . 
as a result was totally paralyzed on one side. 

The medical testimony shows that the claimant had an enlarged 
heart and that he also had arterio-sclerosis, which disease had caused 
his arteries to degenerate and become weakened. 
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3. These facts and circumstances taken in connection with the 
medical testimony leads the Board to the further finding: that at 
the time of the cerebral hemorrhage and the consequent apoplexy 
the claimant was performing the kind of work he had been engaged 
in off and on during the entire day ; that there was no unusual hap- 
pening in the course of hia work, no marks nor evidence of external 
violence to his person nor was there shown any sudden unlooked for 
occurrence in the course of hia work calling for any extra exertion 
or strain other than that required by his usual and ordinary labor 
for the day and that what happened to him was not an accident 
within the meaning of the Compensation Act of 1915. 

4. That the claimant, Mike Lesko, and the defendant, the Lehigh 
Valley Coal Co., had accepted the terms of Article III of the Penn- 
sylvania Workmen's Compensation Act of 1915. 

5. That medical attention was furnished for the first fourteen 
days by the defendant. 

STATEMENT AND DISCUSSION OF MEDICAL TESTIMONX. 

Dr. Gruhler testified in effect that he found the claimant had an 
enlarged heart and hardening of the arteries, a pre-disposing cause 
of apoplexy ; that the attack might have come on the street, but that 
he thought the claimant would more readily take it while at hard 
work and that the work the claimant was doiug possibly brought on 
the attack sooner than it otherwise would have come; that the claim- 
ant's condition was the result of the natural breaking down of the 
arteries, the heart and blood vessels ; that the hard work the claimant 
had been doing would not be the cause of his condition, but that it 
. would bring on the attack earlier than if he had not been working 
so hard. 

Dr. Hullihan who examined the claimant at the hearing before 
the Referee, testified as follows; "Apoplexy is always due to a pri- 
mary cause, a secondary cause might worlc it on earlier, but consid- 
ering his pipe stem arteries, his dilation of the heart, I would con- 
sider he would have been subject to the apoplexy and the labor might 
have been secondary. He would have been stricken perhaps in the 
street or in bed, hut the fact that he was stricken while at work is 
more or less of a coincidence • • *. It is hard to tell whether 
the work brought it on, it might have helped to bring it on earlier, 
but to say the work he was doing brought on this condition, that 
would be stretching our medical knowledge pretty far." He also 
stated that a person with a weakened blood vessel if he laid in l>ed 
for the rest of his life might attain to as great an age as though 
he had no weakened blo«d vessel, but if, instead, he goes about his 
daily duties, breaking down will result much earlier, but that this 
man would have gotten this attack at some time, the fact that he 
was doing hard work every day merely brought the attack on sooner. 



Dr. Sellgmau, who was the first physician to attend him testified 
in effect, that the claimant was unconsciouB, paralyzed in the right 
Bide and that he had cerebral hemorrhage; that any exertion would 
probably bring on increased blood pressure, that if he were working 
hard it would be more liicely to bring on an attark than if he were 
not working so hard ; that he did not find any abrasion nor any sign 
of any accident nor any injury or violence to the physical structure 
of the claimant's body; that the stroke of apoplexy was due' to the 
condition of his arteries, together with the increased size and action 
of the heart, and that bis employment had no effect other than that 
the attack of apoplexy would be more likely to come on with in- 
creased exercise. That the exercise of walking might provoke an 
attack or that he could have snffered the attack in bed and that the 
claimant's occupation did not particularly expose him any more than 
any exercise would. 

The burden of presenting such proofs from which a reasonable 
inference can be drawn, that the cerebral hemorrhage was the result 
of an accident and not the ordinary and to be expected result of the 
disease he undoubtedly had, was upon the claimant. We are of 
opinion that the testimony before the Board does not support such 
inference and that the claimant had failed to meet the burden of 
proof required in all ca^s where compensation is awarded. 

In Smith v. P. & R. Coal & Iron Co., Court of Common Pleas of 
Schuylkill county, reported in 5 Dept. Reports, page 409, in the 
opinion of the court it is said: "Apoplexy is the result of an ail- 
ment and not of an accident. * * * if the disease that results 
in apoplexy be such 'disease or infection as naturally' results from 
an accident, proof of the time, the place and circumstances of such 
accident should be made to appear. • " • The Act applies to 
personal injury of accidental origin and such disease as naturally 
results therefrom and such accidental origin must be either external 
violence or physical force." 

It is plain from the provisions of Section 301 of the Compensation 
Act that injuries by accident only, and not "occupational diseases" 
or diseases that naturally and in ordinary course develop disability 
or cause death — and not aggravated or accelerated by some "mishap 
or fortuitous happening — and untoward event, which is not expected 
or designed," are contemplated by the act. McCauley v. Woolen Mills 
Co. 261 Pa. 312. 

The facts and circumstances of this case distinguish it from Wilcox 
V. Lake Ariel Lumber Co. 3 Dept. Reports, page 3386, where com- 
pensation was awarded by the Board, cause of death apoplexy. In 
that case Wilcox, the claimant, somewhat ojit of his ordinary course 
of work in order to clear the way for an approaching team, alone, 
lifted the end of a heavy log, thereby calling for sudden and extra 
effort on his part. , - , 
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The [jreaeiit case is also tlistiuguished by its facts from Clark v. 
lichigbA 'alley Coal Co., 5 Dept. Keporta, page 955, Supreme Court 
opluiou (not yet reported) in which case it was found by the Referee 
that the rupture of the aorta was caused by the extra strain of vomit- 
ing, whilst in this case no such sudden, unusual effort or strain was 
thrown upon the physical structure of the claimant's body. True 
it appears the claimant was using an eight or nine pound hammer at 
the time of the attack of apoplexy, but from all that appears he had 
been doing so from time to time during the entire working day. There 
is nothing to show that at the particular time of his collapse he was 
called upon to make any extra or over-exertion. 

CONCLUSION OF LAW. 
Having found that the facts and circumstances of the employment 
do not justify a finding of the existence of any accident sustained 
by the claimant in the course of his employment he is not entitled 
to compensation. His petition is therefore dismissed. 



Gass V. Aetna Chemical C3o. 
(5 Dept. Reports 2447.) 

Widow — Remarriage — When compcnaalion wiii be terminated as to vAdoto and that 
of the children begin. 

A widow remarried, her compensation was declared terminated as of the date <rt 
such remarriage and that of the dependent children to begin as of such date, under 
the provisions of Section 307. 

Compensation — Dependent children — Effect of midow drawnng compensation after 
remarriage on rights of children. 

The fact that a widow drew compensation for the death of her husband after her 
remarriage, cannot be regarded as affecting the right of the dependent children to 
draw compensation from the dote of such remarriage. 



Appellant represented by F. L. Englehart, New York City and Karl 

W. Warmcastle, Pittsburgh. 
Appellee not represented. 

OPINION BY COMMISSIONER SCOTT—November 11, 1919. 

Upon evidence submitted to the Referee he found that the claim- 
ant, Pauline Oasa, widow of John Gass, was on February 14, 1919, 
married to Harry B. Wregg, and that there are still four childi'cm , 
19 '"glc 
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of the said John Gass, whose namee and ages are ae follows: Carrie 
Oass, bom November 5, 1903 ; George Gass, bom September 11, 1907 ; 
William GasB, bom March 2, Idll; and Madaline Gass, bom Feb- 
mary 11, 1915. 

Under this state of facts the Referee terminated the liability of 
the defendant to pay compensation to Pauline Gass and further 
modified the agreement fixing the liability of the defendant to pay 
the four children named compensation according to the provisions 
of Section 307, beginning February 14, 191 9. This order of the Referee 
is approved as being in accordance with the provisions of Section 
307, paragraph 9, which provides: "Should any dependent of a 
deceased employe die, or should the widow • • • • remarry 
* • • • the right of such widow to compensatiou under this 
section, sliall cease. If the compensation payable under this sec- 
tion to any person shall, for any cause, the compensation to the 
remaining persons entitled thereunder shall thereafter be the same 
as would have been payable to them had they been the only persons 
entitled to compensation at the time of the death of the deceased." 

The fact that the widow may have deceived the defendant and re- 
ceived compensation until July 12, 1919, did not give any warrant 
to the Referee nor to the Board on an appeal to sliift or change the 
defendant's liability to the children of the deceased employe, the 
other dependents, to any time except that fixed in the act when 
compensation payable to the widow ceased, to-wit: Febmary 14, 
1919. 

We lake it that no act of the widow could in any way prejudice 
the rights of the children. Appeal dismissed. 



Strunk v. Keller. 

(5 Dept. Reports 2365.) 

BmpJoi/er — At to who it the employer — Lumherinff — Independent oontraetor. 

The deceased employe was engaged bf Kellar to haal logs from a timber tract to 

tlie mill. Alexander, the owner of the tract had no control over the employes of 

Keller, the latter employing and paying them and directing them in and about their 

employment. The award of Referee against Keller waa affirmed. 



Appellant represented by L. H. Beers, Huntingdon. 
Appellee represented by W; M. Henderson, Huntingdon. 

OPINION BY COMMISSIONER SCOTT— November 11, 1919. 
This case turns on whether Keller, the defendant, was an inde- 
pendent contractor of Bruce Alexander. The written contract be- 
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tweea Bruce Alexander and Ctiarles Keller, the defendant, stipulates 
for the logging by the defendant of the "Bowen tract" owned or 
leased by Alexander. The consideration in the contract is fixed on 
the basis of a certain price per one thousand feet of timber, delivered 
from the tract to the saw-mill of Bruce Alexander, the defendant 
agreeing to keep the mill supplied with logs and to haul when possible 
on a sled when the ground is soft and muddy. In all other respects 
defendant was free from control so far as the contract shows as to 
the method and detail of performing the work necessary to carry out 
and complete the defendant's specific undertaking. The defendant 
had a riglit to perform the work alone or he could call in helpers if 
he deairefl so far as appears from anything in the contract. 

The decedent was actually employed by the defendant and was 
also under his direction and control and was paid by him for all 
services rendered. Although there ia some testimony to the effect 
that Alexander gave certain directions to all of the men on the 
lumber job, possibly including the deceased employe, yet this is -de- 
nied in the testimony and a fair inference from the evidence is that 
Alexander may have given directions to the men cutting on the tract. 
These men were, however, not employed by the defendant. His en- 
gagement was only to haul the logs to the mill. Even if any direc- 
tions were given to tlie deceased employe by Alexander, the decedent 
was not under obligation to follow such directions and there is no 
evidence that he did. 

By the terms of the written contract no right to direct this em- 
ploye of the defendant or any other assistant or helper of the de- 
fendant was reserved to Bruce Alexander. The facts of this case 
bring it within the rulings in Lockard v. Williams, 3 Dept. Reports, 
2710 ; Morris Hedglin v. Lumber Co., 3 Dept, Reports, 1611 ; and 
Jordan v. Workmen's Ins. Fund, 3 Dept, Reports, 876. 

The findings and conclusions of the Referee are affirmed. Appeal 
dismissed. 



Bodnar v. Berwind- White Coal Mining Co. 

Reofeio of compensation agreement—AUegationa and proof neeeitary. 
A petition to review a compensation agreement not signed through fraud, coercion 
r mistake, will, in tbe absence of other proper cause jnstiffing review, be dismissed. 

Eve — Partial loss of vision — Power of Board to graduate compensation. 
In case of injury to the eye the Board have no power to gradnate compensation in 
roportion to the amount of vision lost. 



Claimant represented by F. A. Millott, Windber. 

Defendant represented by E. B. Creigbton, Philadelphia, ,,^Qqqq|c 



OPINIOX BY MACKEY— Chairman— November 11, 1919. 

I'bia is a petition to review an agreement, alleging that at the time 
the Baiue was signed, the claimant was Buffering greater injuries 
than he had supposed he had sustained. In his testimony to support 
his petition, he testified that he is limited in the use of his left arm, 
and had lost a considerable amount of vision in one of his eyes. 

We are convinced that his conlentions are supported by the evi- 
dence. Hia injuries are certainly not shown in his earnings since 
his return to work. He was paid compensation up until he was 
pronounced in fit condition to resume his labor by competent medical 
authority. Since that time, bis earnings have equaled within a few 
cents each week of his former wages. And inasmuch as these fact^ 
were not volunteered by the petitioner but were drawn from him 
under cross examination, and subsequently shown by the defendant's 
testimony, we feel that the claimant's position has been greatly 
weakened, and we find as a fact that the petition, when it was signed 
was not procured by fraud, coercion or mistake. The petition is 
therefore dismissed. 

The condition of the eye is one that we cannot consider at this 
time. We have repeatedly held that under the Act we can grant 
compensation for the loss of the use of an eye, or in the proper case, 
award compensation for partial disability, resulting from a partial 
loss of vision, but where there lias been no loss of earnings, caused 
by a partial loss of the vision, we cannot award compensation. We 
have no power to graduate an award in proportion to the loss of 



Schroeder v. Miller. 
(5 Dept. Reports 2276.) 

A-cddent — Rupture of Tilood vessel — Weight of evidence. 

■eight of the testimony being to the effect that the claimant Bustained a rup- 
a blood vessel in the brain b; reason of heavy lifting, the award of the 
was affirmed. 



Injuiy on premises — General 

A general contractor who has not posted the required notice o( his rejection of the 
provisions of Article III of the Workmen's Compensation Act of 1915, is liable for 
compensation in case an employe is injured on the premises under bis controL 



Appellant represented by W. A. McConnell, Beaver. 
Appellee represented by L. M. Sebring, Beaver. 
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OPINION BY COMMISSIONER SCOTT— November 11, 1919. 

The claimant was a plasterer who worked upon tJie construction 
of a building in Aliquippa, I'a., of which the defendant was the gen- 
eral contractor and aa the defendant had not posted notice of his 
rejection of the prorisions of Article 111 of the Workmen's Com- 
pensation Act of 1915, he is liable to the claimant for compensation, 
provided the claimant sustained an injury by accident while in the 
course of his employment. 

It is contended by the defendant that the disability of the claim- 
ant was not caused by any accidental happening in the course of 
his work, but was the result of disease or physical defect which de- 
veloped in the ordinary way without regard to any injury caused 
by an accident. 

It appears that the claimant on September 30, 1918, worked upon 
the building as a plasterer during the day and in the course of hia 
work it became necessary to move certain scaffolding and heav'y 
planking and his contention is that in doing this work he sustain^^ 
an injury by accident which produced the disability which has come 
upon him since that date, b^inning on that day and which terminated 
in a well deiiued paralysis before midnight of September 30, 1918. 
The determination of the question of fact whether he sustained an 
injury by accident in the course of his employment and from which 
his disability has naturally resulted is, in the light of the circum- 
stances of the employment and the work he did on that day, which 
is fully detailed in the testimony, to be determined from the medical 
evidence in the case. A number of physicians have testified and the 
Board is of opinion that the weight of this testimony supports the 
finding made by the Referee that the claimant sustained a rupture 
of a blood vessel of the brain due to strain and heavy lifting in mov- 
ing the scaffolding. 

A number of other causes for the claimant's condition were sug- 
gested by the medical witness^. Stress has been laid upon the fact 
that the claimant bad a blood pressure of 140. This, however, is not 
a high blood pressure for a man whose history had been that of a 
healthy man at the age of forty two. Recognized medical authorities 
state that the normal blood pressure for a man of forty years is 
from 113 to 130, varying with the height and weight of the individual ; 
nor does the fact that the claimant drank more or less beer, in itself, 
account for the claimant's condition. Syphillis was also suggested 
as the real cause of the claimant's disability, but the testimony shows 
that the tests made for syphillis were negative. We think the most 
probable, natural and reasonable cause of the claimant's disability 
to be deduced from all the testimony is that the strain from heavy 
lifting was the proximate cause of the claimant's disability. 

The finding of fact and the award of the Referee are affirmed. 
Appeal dismissed. i.CjiOOQIc 



Tolan V. Philadelpliia & Reading Coal & Iron Ck). 

Acoiienl in course of employment— On tt>oy io icork — Employer'! pretiiiset — -Private 
road — Instrumentality of employer — Railroad croaHng — Additional premises — Con- 
dition of Premises — Contributorj/ negligence. 

A private road used and maintained by the defendant rctnrning from the colliery 
to a public road 2,000 feet distance, is an instrumentality of the defendant. An em- 
ploye ou his way to worli injured while crawling under a train of cara, blocking said 
private road, waa injured in tlie course of liie employment on the employe's iirembea, 
due (o tiic nature of tbe employment. 

The contributory negligence of the claimant doesn't bur his right to com^ieneation. 



APPEARANCES. 
Claimant represented by Roger J. Dever, Wilkes-Barre. 
Defendant represented by John F. Whalen and B. D. Troutman, 
PottBviUe. 

OPINION BY COMMISSIONER SCOTT— November 18, 1919. 

Hearing de noi'O held before the Compensation Board at the Court House, Pottf^ 
viUe, testimony taben by the Referee adopted and to be considered by the Board 
as well aa the additional testimony taben before the Board. 

The Board granted a hearing de novo in this case to develop more 
fully the circumstances of the use by the defendant and its employes 
of a private road leading from the public road on the north side of 
Mahanoy valley to defendant's Boston Run colliery on the opposite 
or south side. 

This road traverses a distance of 2700 feet from its point of de- 
parture from the public road to the defendant's coal breather and 
passes over lands owned by the defendant its entire length, except 
where the road crosses at grade the tracks of the Schuylliill Traction 
Co. and the right of way of the Philadelphia & Heading Ry. Co. 

The claimant and other employes of the defendant who lived at 
Mahanoy City, some miles up the valley, used this read to go to 
and from their worli. On the morning of the accident the claimant 
and other employes had come from their homes by trolley to a point 
or station stop on the trolley line where the private road crosses, 
these employes as was the custom, went along this road toward the 
breaker and at the point where it leads across the tracks of the 
Philadelphia & Reading Ky,, the private road was obstructed by a long 
train of coal cars. Some of the employes climbed over the standing 
cars and the claimant attempted to cross by crawling under the 
cars, when the train started and the claimant was caught and his 
foot crushed, making amputation of the foot at the instep necessary. 
These facts and others set out in our formal findings present the 
question whether at the time of his injury the claimant was in the 
course of his employment? 
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It must be admitted lie was not then actually engaged in the per- 
formance of his ordinary labor at the breaker, his work there was 
running the jigs and began with the filling of these jigs with water 
each morning some minutes before seven o'clock. At the time the 
claimant was injured he had not reached the breaker, but was "on 
his way to it and at a distance of about 2000 feet from it. However, 
by the direct provisions of Section 301 of the Act of June 2, 1915, 
P. L. 736, the right to compensation for an injury by accident in the 
course of employment is not limited to injury sustained while the 
employe is actually engaged in doing something in furtherance of 
the business or affairs of his employment upon or off the premises, 
since the Act provides that an employe, altliough not actually engaged 
in the furtherance of the business or affairs of the employer, is yet 
in the course of employment and entitled to compensation, if in con- 
sequence of his employment he is on premises occupied or controlled 
by the employer or on which the employer's business is carried on, 
and is there injured as a result of the condition of the premises. 

The Boston Run colliery of the defendant by reason of its location 
is somewhat inaccessible. And although employes and others from 
the north side of the valley can go to the bi-eaker by crossing the 
Philadelphia & Reading Ry. tracks at points above and below where 
the claimant was injured, yet the customary, safest and mose con- 
, venient route is by means of the private road along which claimant 
traveled when injured. 

Both the private road and the right of way and tracks of the 
Philadelphia & Reading Ry. Co. are over and through lands of the 
defendant company. It does not certainly appear whether the loca- 
tion aud use of the private road was prior or subsequent to that of 
the railroad, but beyond question this private road has for many years 
been a way out to the public road from the colliery. Many of the 
defendant's employes go to and from work along the road, materials, 
machinery and supplies necessary for the operation of the mine are 
hauled over it, coal from the mine is delivered by means of this 
road to persons and employes living in the village of Boston Run 
and to other points in the neighborhood. It is a means of carrying 
on the business and activities of the defendant's coal operation at 
Boston Run, an instrumentality used by the defendant company In 
the conduct of its business and in furtherance of its affairs and as 
such is, in the opinion of the Board, premises of the defendant com- 
pany. Tnie, where the private road crosses the railway tracks it 
goes over land owned by the railway company and the crossing is 
maintain€d exclusively by the railway, yet at the same time, the 
right in the defendant company to cross these tracks by its employes 
and teams has been clearly and fully recognized by the course of 
conduct on the part of both the railroad company and the defendant 



;abvGoO»:^Ic 



2U6 

company. The crossing is maintained and kept in repair by the 
railway company and the safety of those who pass over has been 
sought to he protected by it by warning signs, "stop, look and listen" 
at either approach. 

It is evident that the railway company and the defendant company 
both have rights of passage at the point of intersection of the two 
roads. The persons traveling on the private road have for years 
exercised the right to freely use the crossing, save only when it is in 
the exclusive use and occupancy of the railway company for the 
legitimate purposes of its business and in the performance of its 
duties to the public as a c<Hnmon carrier. The superior rights of 
the railway company in turn have been recognized by the defendant 
company by its publication of rules to its employes not to attempt 
Lo cross the tracks of the tracks of the railroad when trains are pass- 
ing over or standing upon the crossing. • 

Under other circumstances and conditions of employment, an em- 
ploye injured on property of the employer at a distance of 2000 feet 
— as in this case — might be regarded as not upon the employer's 
premises nor in the course of employment, but we deem this road so 
substantially an instrumentality by which the operations and busi- 
ness of the defendant's colliery is carried on, and so related to it that 
it is part of the employer's premises and that the relation of master 
and servant continues between the defendant and its employes from 
a period of time before the actual beginning and quitting of work, de- 
termined by the time the employe in going to or from his work, 
reaches or leaves the private road, and that the claimant when he left 
the trolley and came upon this road was from that time until he 
reached the breaker on the premises of the defendant and in the 
course of his employment and as the injury he sustained was caused 
by the obstructed condition and use of the road by the railway com- 
pany, the employe is within the provisions and under the protection 
of the act. 

The rule of law governing is stated in Lyons v. Peoples Savings 
Bank, 251 Pa. 569, "The general rule is that the relation of master 
and servant continues so long as the latter is either actually or con- 
stnictively in the employ of the former and under his control. In 
the case of a workman who begins his labors at a certain hour in the 
morning and continues for a specified number of hours per day, there 
is necessarily a time when he is on the premises of the master when 
going to and returning from his work • • • and it is therefore held 
that the relation of master and servant continues from a reasonable 
time before the actual beginning of work until a reasonable time 
subsequent thereto (26 Cys. 1086). In the above case the court cited 
Willmarth, et al., v. Cardoza. 176 Fed. Repr. 1, in which the following 
principle is announced: "If the employment covers not only the time 
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during which the workman ia engaged in his ordinary labor, but also 
a later time, during which he is parsing from the surroundings of 
his employment into surroundings unrelated thereto, then this addi- 
tional period will evidently be longer or shorter according to the 
ci re urns tanc ea ." 

Under the comjjensation laws ot the State of New York, in Hotal- 
ing V. Standard Oil Co., reported in 6 New York State Dept. Report, 
page 308, and cited by the Common Fleas Court of Luzerne county in 
Tigue V. Forty Fort Coal Co., 1 Mackej, p. 461, it was said: 

"The general rule undoubtedly is that an employe 
who has finished his work is under the Compensation 
Act until he has completely left the plant, or at least, 
has had sufficient time to leave it and come upon a pub- 
lic highway or upon a place entirely disassociated from 
the plant. When he has so left the plant, unless he is 
still upon some errand or duty for his employer, he is 
no longer covered by the Act," 

In the case here under consideration the claimant until he reached 
the private road of the defendant was upon premises entirely dis- 
associated from tbe defendant's plant, but thereafter he was upon 
premises intimately related to the defendant's plant and to its con- 
duct and operation and at the time of the accident he was in the 
course of his employment and his injury was caused by the condition 
of the employer's premises. 

It is of no consequence that the claimant's negligence in attempting 
to crpsa the tracks by crawling under the standing cars contributed 
to and was the cause of his injury, such negligent act on his part 
does not bar his claim for compensation under the act of June 2, 
1915, P. L. 736. Gurski v. Coal Co., 262 Pa. 3 ; Dzikowski v. Superior 
Steel Co., 259 Pa. 583 ; and Blouss v. l>elaware, Lackawanna & West- 
ern Ey. Co., opinion by Keller, J, of Pa. Superior Court (not yet re- 
ported) ; nor will his claim for compensation be defeated because he 
wilfuUy violated a rule of the defendant company forbidding its em- 
ployes to attempt to cross over the railroad tracks when cars are 
standing thereon at the crossing. See Gurski v. Coal Co., supra; 
where the award of the Referee was affirmed, although the employe 
was killed while in a part of the mine which he had been strictly for- 
bidden to enter, also Blouss v. Delaware, Lackawanna & Western Ry. 
Co., supra. 

From all the testimony the Board arrives at these 

FINDINGS OF FACT. 

1. Edward Tolau was employed by the Boston Run Coal Co., one 

of the collieries of the Philadelphia & Reading Coal & Iron Co., as a 

jig runner. It was his duty to be present every morning shortly be- 

fore 7 o'clock to fill the jigs with water. K>J^|C 



2. On the moroiug of July 20, 1917, the claimant left his home at 
Mahanoy City on the 6 o'clock car of the Schuylkill Traction Co., 
and arriving at Boston Bun crossing at 6:35 A. M., where the private 
road leading to the defendant's breaker crosses the trolley line. The 
distance from the crossing to the actual working place of claimant, 
Edward Tolan, is about 2,000 feet along the private road. 

3. The public road from Mahanoy City to Oilberton and the 
Schuylkill Traction Co.'s line between the same points extend parallel 
with the main line of the Philadelphia & Reading Ey. Co. from east to 
west down the valley. The Boston Run colliery is located to the 
south and beyond the tracks of the Philadelphia & Reading Ry. Co. 
A private road leads from a point on the public road near Boston 
Run crossing south across the trolley line at grade, thence across the 
right of way of the Philadelphia & Reading Ry. at grade and passes 
over Mahanoy creek by means of a bridge and up the south bank of 
the creek some distance until it goes under the overhead tracks of 
Pennsylvania Railroad Co. ; thence southwest to the Boston Run 
colliery. 

4. This private road has for many years been a way out to the 
public road from the colliery, and many of the employes of the Bos- 
ton Run Coal Co, go to and from their work at the colliery along 
this road. Materials, machinery and supplies necessary for the oper- 
ation of the mines at the colliery are hauled over the road and coal 
fiom the mine is delivered by means of this private road to persons 
and employes living in the village of Boston Run and to other points 
in the neighborhood north of the Philadelphia & Reading Ry. tracks. 
This road is a means of carrying on the business and activities of the 
coal operations of the defendant company and is an instrumentality 
used by it in the conduct of its business and in furtherance of its 
affairs and as such is part of the premises of the defendant company. 

5. On July 20, 1917, while the claimant was upon this private 
road on his way to the breaker, his actual working place, his further 
advance was obstructed by a train of coal cars standing upon that 
part of the Philadelphia & Reading Ry. tracks where the private road 
crosses them. The claimant attempted to cross by crawling under 
the train, when the ears of the train started and his foot was canght 
and so crushed that it was necessary to amputate his foot at the 
instep. 

6. The injury sustained by the claimant was by accident in the 
course of his employment and was caused by the condition of the 
defendant's premises, the claimant's presence thereon being required 
by the nature of his employment. 

7. The defendant did not furnish medical or surgical semces dnr- 
ing the first fourteen days of disability. ^-~ t ^' 



8. That 88 a result of the injury of January 20, 1917, claimaut was 
totally disabled from date of accident until hearing before the Referee, 
August 8, 1918, when he was still unable to go back to work. His 
condition of disability since, whether total, partial or the loss of a 
foot, does not appear by auy evidence before the Board other than 
total disability. 

9. The claimant's average wages at the time of the accident were 
?H per week, payable aemi-monthly. 

10. Neither claimant nor defendant, parties to the contract of 
hiring, rejected the provisions of Article III of the Workmen's Ckim- 
pensation Act of 1915, 

CONCLUSIONS OF LAW. 

1. Article III of the Workmen's Compensation Act of 1915 applies 
and since we have found that the claimant sustained an injury by 
accident in tlie course of his employment, caused by the condition of 
the defendant's premises, the claimant's presence being required at 
the place of the accident, he is entitled to compensation for total 
disability for such time after the fourteenth day of disability as his 
condition remained unchanged. 

(The award follows.) 



DeCailu v. Welsbach Street Lighting Co. 

(5 Dept. Reports 2444.) 

Pi-ar.tite and, proeedtiTe—FaUitre to file anstcer. 

When tlie ikii tidoiit fails to file on answer to a claim petition within the time 

prescribed by ^. ■ lioii 413 of the Act, the allegntiona set forth in the petition will be 

deemed admiltt:ii 

1'iiiciii.t and procedure — Filtiiff an/vyer nutic pro tuite. 
In the abseni^i' of pniuf that tbe notices required by Section 413 of tlie Act have 
not been served, a!i nnswer cannot be filed nunc pro tuno after the seven day period 
has eipired. 

Appellant represented by William Findlay Brown, Philadelphia. 
Appellee represented by Louis Levinson, Philadelphia. 

OPINION BY COMMISSIONER SCOTT— November 24, 1919. 

The claim petition in this case is dated April 25, 1919, and was 
filed with the Bureau at Harrisburg, April 29, 1919. It sets out, 
inter alia, as follows; 

1. That Angelo De Carlo died March 21, 1919, as the result of an 
accident occurring in the course of his employment. 

2. The name of the widow and dependent children. ^-- i 
7. That the accident happened Mareh 21, 1919. byLjOOglC 
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S. That the deceased employe was putting out lights. 
9. That he fell while so engaged and received injuries resulting in 
his death. 

11. That the expenses of the last sickness and burial were flOO 
no part of which has been paid by the defendant. 

12. That the weekly wages at the time of the decedent's death 
were |19. 

It is admitted by the defendant that no answer was filed by it, 
the defendant, however, alleging that the failure to file an answer 
was by reason of a bona fide mistake caused by advice received from 
the Bureau of Statistics of the Department of Labor and Industry. 

At the time of the hearing before the Keferee certain testimony 
was offered by the defendant and admitted under objection on the 
part of the claimant, which testimony was to the effect that on the 
day the decedent died, March 21, 1919, the defendant's claim manager 
forwarded to the Bureau of Statistics of the Department of Labor 
and Industry at Harrisburg, a report of death, tt^ether with phy- 
sician's certificate that the cause of death was pulmonary hemorrhage 
from a diseased heart and that on May 24, 1919, the defendant's 
claim manager received a letter from the Department returning the 
report and stating, "As this man died of heart disease it does not 
come within the scope of reports which are required in this office 
neither would the case be compensable under the Workmen's Com- 
pensation law, judging from the statement of the physician." It 
also appeared from the evidence offered that although the claim 
manager thought it was not necessary under the circumstances to 
file an answer to it nor to call it to the attention of counsel for the 
defendant. 

Section 413 reads: "Whenever a claim petition shall be presented 
to the Board, the Bureau shall promptly assign it to a Referee for 
hearing and determination. The Bureau^shall forthwith notify such 
Referee that the petition has been assigned to him and shall serve 
upon each adverse party in interest a certified copy of the petition, 
and a notice that unless an answer shall within seven days be filed 
with the Referee to whom the petition has been assigned (giving 
his name and address) the allegations of the petition shall be deemed 
admitted," 

From the record it appears that the notices provided by this sec- 
tion of the Act were duly served upon the Referee and upon the de- 
fendant. It has been suggested by the defendant that it be permitted 
to file an answer nunc pro tunc hnt the Board is of opinion that it 
has no authority under the Act nor under the circumstances of this 
case to grant leave to file such answer. 

We find no error in the disposition made of the case by the Referee. 
Appeal dismissed. 

i.Goo^Ic 
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Hale V. American International Ship Building Corp. 

Notice — Actual. 

The fact that claimant was treated at tlie first aid station at defendant's plant, 
for his injury, was sufficietit to put the defendant on notice of the accident, and, 
therefore, the defendant had actual notice of the accident. 



Appellant represented by H. A. Davis, Philadelphia. 
Appellee represented by Eichard T. MeSorley, Philadelphia. 



OPINION BY MACKBY— Chairman— December 1, 1919. 

The Referee has found from the evidence in this case: "That on 
January 17, 1918, the claimant was working for the defendant as a 
locomotive engineer. That on the same day, while getting off his 
locomotive in the course of his employment, the claimant tripped 
and fell striking his hip on a pile of lumber which stood beside the 
track. That as a result of said injuries an abscess developed in his 
leg and he was totally disabled and prevented from doing any work 
from January, 1918, to June 2, li)l9. That on January 19, 1918, the 
defendant had notice of the happening of tlie accident." 

The Referee concluded as a matter of law: "That on January 19, 
1918, the claimant went to the first aid station of the defendant 
where his hip was treated for contusions. He apparently was not 
asked how or when he had been injured and made no report except 
that his hip had been bruised. Following this the claimant's condi- 
tion became worse. He was a stranger in Philadelphia and in order 
to be near his friends he went to Bath, Pennsylvania. His condition 
was such that he was not able to leave there until November, 1918. 
On November 21, 1918, he returned to Philadelphia and called at the 
defendant's plant. He made a full report of the accident and signed 
a statement. The evidence disclosed that the defendant was not in 
any way prejudiced by not receiving a detailed statement of how the 
accident had happened. That the claimant having been treated at the 
first aid station on January 19, 1918, the Referee concluded as a 
matter of law tliat the defendant had received notice of the accident 
on that date, and, therefore, the claimant was entitled to compensa- 
tion dating from fourteen days thereafter." 

The defendant has appealed, and excepts to the Referee's fourth 
and fifth findings of fact stating that they are not supported by the 
evidence, and contends that there was no l^al evidence to sustain 
the conclusion of the Referee that defendant received such notice as 
is required by the Compensation Act, on January 19, 1918. 
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We have reviewed the testimony in this case and are of opinion 
that the claimant having been treated at the first aid station at de- 
fendant's plant, for his injury, was sufficient to put the defendant on 
notice of the accident, and, therefore, the defendant had actual notice 
of the accident in this case. The defendant's own record was that 
Hale received first aid treatment on the night of January 19, or 
Juiiuary 20, 1918. 

The Compensation Act of 1915 provides, Section 311 : "Unless the 
employer shall have actual knowledge of the occurrence of the in- 
jury • * * no compensation shall be due until such notice shall be 
given," . And further * • * "but if the employe shall show that his 
delay in giving notice was due to his mistake or ignorance of fact 
• * * or to his physical or mental inability • " " or to any other " 
reasonable cause or excuse then compensation shall be allowed, 
unless the employer shall show that he did not know and by reason- 
able diligence could not have learned of the accident and that he 
was prejudiced by the delay." 

Assume for the sake of argument, that notice was not given at the 
time.of the accident, and not until November, 1918, the defendant 
has not shown that it was prejudiced by the delay, nor has it shown 
that by reasonable diligence it could not have learned of the accident 
before the date in November, as the testimony shows that Hale was 
sent from defendant's yard in defendant's ambulance. The evidence 
shows that the claimant was unable to give notice until November, 
1918, by reason of being incapacitated and confined to his home. 

We have carefully considered the evidence in this case and are of 
opinion that the award of compensation by the Referee should be 
sustained. 

The findings of fact and conclusions of law of the Referee are 
affirmed, „ 



Jane Baker v. Pennsylvania K. B. Co. 

Dependencjf — Illegiiiviita ohiliren of another ichere deceased stood in looo parentit. 



Claimant represented by John M. Snyder, Hollidaysbui^. 
Defendant represented by Clarence P. Culin, Philadelphia. 
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OPINION BY MACKEY— Chairman— December 1, 1919. 

The parties have agreed upon the following facts: 
On December 2, 191S, claimant's husband, John B. Baker, an em- 
ploye of the Pennsylvania R. R., met with an accident by striking 
his head against the post of a car, suffering concusions and lacera- 
tions of the scalp, as a result of which he died on December 3, 1918. 
Deceased left a widow, Mary Jane Baker. The accident occurred 
to deceased while in the course of his employment. He left surviving 
him: Clarence E, Ickes, who was born August 14, 1907, and Frank 
Bookheimer, who was born on May 23, 1913; these two children 
were illegitimate children of Margaret Berkheimer, who was, the 
daughter of decedent's widow by a former marriage, all of whom, 
however, resided with decedent, and were members of decedent's 
household at the time of his death, and the decedent stood toward 
them in loco parentis. The respective fathers of both children were 
living, but do not reside with or support these children, who were sup- 
ported by the decedent 

The question submitted under the agreement of the parties is: 
Are or are not these two children entitled to compensation under 
Section 307 of the Workmen's Compensation Act? 

The question is answered in the affirmative. Under Section 30'i 
of the Act, it is provided that "child" and "children" shall include 
children to whom a decedent stood in loco pare»iWj if members of 
decedent's household at the .time Of his death. In the case at bar it 
has been agreed: that these two children were members of decedent's 
household at the time of his death, and the children were supported 
by decedent at the time of his death. The relation of the two children 
to the decedent comes within the terms of Section 307 of the Work- 
men's Compensation Act above quoted, and were, therefore, de- 
pendents within the meaning of said Act. The fact that they were 
illegitimate children is no defence, in view of the fact that they were 
members of the decedent's household at the time of his death and 
deceased stood toward them in loco parentis. Dolan v. R, R. Co., 4 
Dept. Reports 302; Harris v. Harri.:,on, Inc., 4 Dept. Reports 882. 
These two children are therefore entitled to be included in the award 
of compensation. 

(The order follows.) 
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Walbiirn v. Philadelphia & Reading Kwy. Co. 

Inter-state commerce — As a defense. 

A flflKinan was killed wbile eiuploy<>d on a work train engagiHl in removing rails 
whicb were takuD out of a aidiog. Held, that claimant was engaged in iiiter-statii 
comnierce, as the track from wliich the rails were taken, and upon which the train 
was moviog, was a track used in intor-sl 



Appellant represented by Messrs. Hause & Baker, Harrisburg. 
Appellee represented by George Gowen Parry, Philadelphia. 



OPINION BY MACKEY— Chairman— December 1, 1919. 

In this ease it appeared that on March 28, 1918, Andrew J. Wal- 
burn was employed as a regular flagman on the Lebanon work train 
of the Harrisburg division of the defendant company. This train is 
operated between Wyomissing and Harrisburg, a distance of about 
fifty miles. That the business of this crew is to repair, maintain and 
keep iti order the tracks and right of way between these points. The 
work train distributes new rails, ties, and material along the track, 
clears up old riiaterial taken oat of the track by the section giing 
and removes debris accumulated by the section gang from time to 
time. On the morning of the accident the work train had gone to 
Sinking Spring, the junction ol the Lebanon branch on the Harris- 
burg division with the Reading and Columbia branch, for the pur- 
pose of removing rails, angle plates and splice bars, which had been 
taken out of the siding or interchange track between these two 
branches. This material was then taken to Lebanon. When the 
train reached Kinking Spring this interchange siding was occupied 
by a number of merchandise freight cars, and, as it was necessary 
for the work train to go in on the siding in order to load the rails 
which lay along it, the crew were obliged to push the freight cars, 
along the siding, both in order to get at the rails, and to clear the 
main track as the work train could not be left standing without inter- 
suption to traffic. Walburn went up on one of the cars and was last 
seen passing the signal to the conductor in connection with the 
movement of the freight cars just referred to. A few minutes after- 
wards he was found dead under one of these cars by the foreman who 
came along the line of cars for the purpose of cutting them off to 
clear the highway crossing. There was no eye witness to the acci- 
dent. 

The Referee held, as a matter of law, that the deceased's depend- 
ents, who were his father and mother, were not entitled to compen- 
sation as the decedent at the time of his death was engaged in inter- 
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state commerce, on the gvcmnd that the track from which the rail- 
was tal^en, and upon whicli the worli train was moving, was a track 
used in inter-state commerce. It was a track upon which cars were 
left by the Lebanon Valley R, E. for removal by the Heading and 
Columbia trains, and the car upon which the deceased was standing 
when passing the signals was a N. Y. O. & W. car. No. 9541, en route 
from Oswego, N, Y., to Akron, Pa., a station on the Reading and 
Columbia branch. The defendant in this case does not lay streas 
upon the fact that the deceased was engaged in inter-state commerce 
because he was moving an inter-state car as the movement was inci- 
dental to the main purpose of the crew, which was to remove the 
rail, contending that the evidence is amply sufficient to sustain the 
argument that the execution of this purpose constituted an engaging 
in interstate commerca 

The Eeferee carefully reviewed the authorities in his conclusions 
of law disallowing the claim in this case. We need only refer to a 
few authorities on the subject. 

In Philadelphia, Baltimore & Western R. R. v. McConnell. 228 Fed. 
263 (Pa.), some days before the plaintiff was injured the work train 
had taken new rails to a place where the track was to be repaired. 
The old rails were then removed and the new ones installed. On the 
day the plaintiff waa injured tlie same train and gang were engaged in 
removing the old rails from where they had been left between the 
tracks. The plaintiff, an assistant i'oreman, was injured during their 
removal. The Circuit Court of Appeals, by Judge Wooley, held that 
tlie plaintiff was engaged in inter-state commerce and said: "" " ' 
carrying materials to the place where repair work is to be done is so 
closely related to inter-state commerce as to be a part of it " " " 
carrying materials fi-om the place after repair work has been done 
is just as closely related and for the same reason must be a part of 
it " * * the removal of old rails from between the tracks on the road- 
bed of a railroad over which moves heavy trafHc, both inter-state and 
intrastate, constitutes keeping the tracks and roadbed in suitable 
condition for inter-state commerce, and is as necessary for the proper 
maintenance of tlie tracks and roadbed as renewing the tracks. The 
work of which the plaintiff's was a part was the repair of the roadbed 
by replacing old rails with new ones. This included removing old 
rails and installing new ones. The work of removing old rails waa 
not complete when they were removed from their place upon the ties 
and tossed upon the roadbed, but was complete only when they 
were carried away from the place where they lay between the tracks. 
The removal of old rails was as much a part of the repair work as 
the bringing of new rails to the place to be repaired." 
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In Railway Co. v. Brumfteld, 203 S. W. Rept. 541 (Kentucky), a 
section hand was with other men helping to remove and load dis- 
carded ties from where they had been thrown by the side of the track 
to a hill on the railway line where old ties and other refuse from the 
line was being dumped. It was held that the employment was in 
iuter-atate commerce, (See also Pederson v. Philadelphia & Reading 
Ry. Co., 229 U. 8. 146). 

A careful reading of the evidence in this case discloses the employ- 
ment of deceased was in inter-state commerce, and, therefore, under 
the law, there can be no award of compensation to his dependents. 

The findings of fact and conclusions of law of the Referee in this 
case are affirmed. 



Wolford V. Reading Dye Works. 

ikntrse of employment — Playing durinfl Ivnch hour coBsJilwics no bieak in em- 
ployment. 

Wbcn elaimont was injured while playing on premises of defendant dnring luiich 
liour, which playing was not prohibited and did not interfere with working duties 
of claimant, compensation will be granted. 



Appellant represented by P. J. Curley, Reading. 
Appellee represented by John B. Stevens and W, A. Witman, Read- 
ing. 

OPINION BY MACKEY— Chairman— December 1, 1919, 

This is an appeal by defendant from an award of compensation to 
claimant by reason of an accident sustained by her while in defeiid- 
ant's employ. Appellant contends that the testimony was not in 
accordance with the findings of fact and insists, as a matter of law, 
that the award was not in accordance with the Workmen's Com- 
pensation Act of 1915. 

The Referee has found that on July 5, 1919, the claimant was em- 
ployed by the defendant as a winder of cotton in its plant at Read- 
ing; that claimant with other employes ate their lunch at the plant; 
that on the day of the accident, and before the close of the lunch 
period, they engaged in play in the packing room, which was next 
to the room where they ate their lunch ; that when the claimant 
climbed upon a box to try to tag a boy, her hair caught in the shaft- 
ing, she was whirled about, and in her efforts to extricate herself she 
took hold of the shafting with her left hand, and her han<I and wrist 
were severely burned, and as a consequence she has lost the use of 
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her hand, The company knew the employes were eating their lunch 
in their plant. Defendant offered no evidence to show that the em- 
ployes were not permitted in the packing room when the claimant 
was injured, nor was any evidence offered to show the employes were 
not permitted to play on the premises of the employer, or that the 
employer objected thereto. The decisions support the award of com- 
pensation to the claimant. In Dzikowski v. Superior Steel Co., 259 
Pa. 578, the court says: 

"What we r^ard as a sound statement of principles 
involved, appears in 1 Honnold on Workmen's Compen- 
« sation. Section 111, where it is said: 'It cannot be said 
that the employment here is broken by mere intervals of 
leisure such as tliosfe taken for a meal. If an accident 
happened at such a time, there would be no break in the 
employment even though the workman is paid by the 
hour for the time he is actually at work, especially if the 
accident occurs on the employer's premises, or about his 
property, unless the workman is doing something that ia 
wholly foreign to his employment. Acts ot ministration 
by a servant to himself, such as quenching his thirst, re- 
lieving his hunger, protecting himself from excessive 
cold, performance of which while at work is reasonably 
necessary to his health and comfiort, are incidents to his 
employments and acts of service therein within the 
Workmen's Compensation Acts, though they are only 
directly conductive to the purpose of his employment. 
Consequently no break in the employment is caused by 
the mere fact that the workman is ministering to his 
personal comforts or necessities, as by warming himself, 
or to procure drink, refreshments, food, or fresh air, or 
to rest in the shade." 

In Siegfried v. Philadelphia & Reading Ej Co., 5 Dept. Reports 
179, it appeared that a breaker boy during the lunch hour walked into 
the waiting room upon the premises of the employer and while there 
played tag during the lunch hour with other hoys. In running about 
the room and over some cement sacks the boy tripped and fell sus- 
taining injuries. The court held in said ease that an employe who 
was injured while playing on the premises of his employer during the 
noon lunch hours was entitled to compensation, where it appeared 
that such play was not prohibited by the employer. It was also 
stated by the court in that case — "(ilay for boys at intervals of their 
work is a most natural and reasonable occurrence, and indulgence 
in such pastime ia to be expected, and when no prohibition against 
it is enforced or insisted upon by the employer, it would seem to be 
presumptively permitted, especially when it was not shown where the 
play interferred with the working duties of the boys as in this 
case. " • *." 
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In Blouse v. Delaware, Lackawanna & Western R. R. (Superior 
Court, Advance'Eeports, Oct. 31, 1919), it was held that the claimant 
in going from one part of the employer's premises to another to secure 
his lunch basket which he had previously deposited upon the em- 
ployer's premises, was in the course of his employment, and did not 
take himself out of it because he chose to jump upon a train of cars 
that was moving in that dire<ition instead of walking. (See also Hale 
V. Savage Brick Co., 5 Dept, Reports 2240, 1919.) 

We must therefore atBi-m the Referee's conclnsion of law, which is 
as follows: 

"We deduce from the findings that, the claimant was 
injured while m the course of her employment and ac- 
cordingly is entitled to compensation." 

The findings of fact and conclusions of law of the Referee are 
afflrmed and the appeal is dismissed. 



Hieber v. Gressel. 

Ilcafing de novo — Findings of fad. 

A hearing de tiot'o will be grnrtwl when, in the oiiinion of the Boani, t^mt fi«m- 
plete findings ot tact should be pstabliahed, the llpfcrce having disaltow^d comiiensa- 
tlou for a hernia alleged to have been sustained in the coarse of claimant's empluy- 



Appellant represented by G, Von Phul Jones, I'hiladelphia. 
Appellee represented by J. A. Robbins, Philadelphia. 

OPINION BY MACKEY— Chairman— December 1, 1919. 

The Referee has found the following facts in this case: 

"That on July 2, 1919, Karl Hieber was in the employ of the de- 
fendant, Bartlin Gressel, as a bartender; that on July 2, 1919, while 
in the course of his employment, at the defendant's saloon at the 
northeast comer of Seventh and Cherry streets, Philadelphia, Pa., 
he alleged that he met with an accident in lifting a keg of beer, caus- 
ing a hernia. That immediately after ihe alleged accident he was 
not affected, and was not compelled to stop work, but continued 
throughout the day ; neither was he nauseated, nor did be make any 
outcry at the time of the alleged accident. That he was subsequently 
treated by Dr. Schwendt, who, upon examination, found that he had 
a hernia, and that he was subsequently operated on at the National 
Stomach hospital by Dr. Joseph Asher who removed the hernia." 
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The Referee eoncluded as a matter of law that the claimant was 
not entitled to compensation. An appeal has been taken from the 
disallowance of said claim to the Board. 

The appellant contends that under the evidence in this case the 
Referee erred in disallowing the claim and the conclusion reached 
was unwarranted by the evidence. The claimant testified that on 
the day of the accident, while working for defendant, at the defend- 
ant's saloon. Seventh and Cherry streets, Philadelphia, wMle tap- 
ping a keg of beer in the cellar, (i. e.) in lifting the keg in order that 
it might be tapped, he felt a strain on his lower right side; that he 
continued to work until the next day, July 3, 1019. He went to Dr. 
Schwendt the following Saturday; he had pain during this time 
whicli grew worse. That Dr. Schwendt made an examination and 
ascertained that he had a hernia. He went to the hospital and was 
operated on for hernia. The claimant also testified that he never had 
had a hernia and never had had any trouble prior to the accident. 
That there was no one present in the cellar or in the saloon at the 
time the accident occurred. 

Dr. Schwendt testified: tliat claimant consulted him about the 
hernia on July 7, 1919. That he complained of a pain in the inguinal 
r^ion in the crotch between the right leg and stomach. Upon ex- 
amination Dr. Schwendt found he was suffering from a hernia. That 
Dr. Schwendt did not send him to the hospital at once to be operated 
upon, as claimant was subject to epileptic fits and he had him under 
observation -for a week or two before sending him to the hospital. 
At the time of the operation it was found that the claimant had an 
inguinal hernia; that the hernia was of short duration, and it was 
Dr. Schwendt's opinion that the hernia came from lifting; that it 
looked fresh ; that if claimant had had a hernia prior to this time and 
had lifted the keg his testicles would have swollen and he would 
have experienced pain in lifting. 

Mrs, Hieber, the wife of the claimant, testified that her husband 
came home on July 2, 1919, in the evening, and said that something 
funny had happened to him ; that he had gotten a poin in his lower 
right side when he lifted a keg of beer; that he complained of pains 
in the right side. She reported the matter to Mr. Gressel, the de- 
fendant. 

The testimony of the defendant was that he was not advised of the 
accident on July 2, 1919, and knew nothing of it. 

From the reading of the testimony it would appear that the hernia 
was of short duration, and as the claimant had no indication of it 
prior to the accident, it can be inferred from the evidence, which is 
uncontradicted, that he received his injuries in the course of his 
employment; especially is this true in view of the testimony of Dr. 
Schwendt who was present at the operation. The evidence points 
clearly to the fact that the claimant was hurt while lifting the ^eg 
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of beer. There is no evidence from which a conclusion could be drawn 
that the injury liappeiied in any other way, or at any other time. 

In the case of Clark v. Lehigh Valley Coal Co., 264 Pa. 529, com- 
pnsation was awarded where a miner died in the course of his em- 
ployment from a rupture of the aorta caused by an extra effort in 
vomiting, and this although he had a chronic ailment which rendered 
him more susceptible to such injury rather than an ordinary person 
would be. 

In Tony v. Murphy Co., 4 Dept. Reports 2236, the claimant while 
engaged at work in defendant's plant lifted a piece of iron, and in 
putting it in the furnace wrenched his back, which resulted in an 
"inguinal hernia." The Referee awarded compensation, which was 
sustained by the Board and by the court. The broad rule is that a 
hernia produced by a strain is an injury by an accident. (Eapsuck 
V. Burke Bros., 2 Dept. Reports 594.) 

Under the medical testimony in this case we fed that a hearing 
ne novo should be granted so that more complete findings of facta 
might be established, or other medical testimony offered by the claim- 
ant if he so desires. 

A hearing de novo is granted. 



Kerns v. Keystone Trappe Rock Co. 

Finding* of fad — Sufficient evidetwe. 

While working in a quarry an employe strained himsplf while lifting a building 
stone. He was later operated on for hernia. Eelit, that the findings of the Referee 
wcrn warrantod by the tostimonj and sufficient to abstain an award for hernia. 



Appellant represented by John J. Ziegler, Jr., Philadelphia. 
Appellee represented by B. F. Davis, Lancaster, 

OPINION BY MACKEY— Chairman— December 1, 1919. 

In this case is appears that Hugh Kerns, the claimant, while in 
the employ of the Keystone Trapi>e Rock Co., the defendant, on 
March 4, 1919, engaged in lifting building stone, suffered a severe 
strain resulting in a rupture or hernia on the left side in tlie inguinal 
region. 

The testimony shows that he made a report of the matter to J. S. 
Gait, the president of the defendant company, on the day of the 
injury; that Mr. Gait found a protrusion about the size of a walnut 
on the left side, sensative to touch, and that he painted the same with 
iodine; that the claimant continued to work the balance of the day 
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and was compelled on March 5, 1919, to stop work. That the defend- 
ant company had I>r, J. H. Johnson examine him on March 6, 1919, 
find he found that the claimant had a swelling in his left inguinal 
region which he believed to be Bubo, and thought there was pua in 
bis unguinal glands; that he gave the claimant some tablets to dis- 
solve in hot water to make a hot compress and to keep wet with it 
for the purpose of allaying the inflammation. That the doctor ad- 
vised the claimant to go to a hospital. That the claimant went to 
St. Joseph's hospital, in Lancaster, on March 13, 1919, and was ex- 
amined by Dr. Bitzer who made a diagnosis of left inguinal adenitis, 
and on March li, 1919, Dr. Bitzer did a curative operation for hernia. 

The testimony showed that there was nothing recorded on the 
hospital chart that would Indicate that there was either pus or in- 
fection present at that time; and that the temperature chart ran 
practically the way every other clear case of hernia runs. 

That the defendant had actual knowledge of the injury, and that 
it was received while the claimant was in the defendant's employ- 
ment, appears from the following excerpts from the testimony. 

"Q. And where were you injured — ^you were lifting 
building stone? 
A. In the quarry. 

Q. Now what time of day was it, in the forenoon or 
afternoon ? 

A. Well, it was in the afternoon. I went over and 
showed — I took my pants down and showed him. 

Q. Showed who? 

A. Mr. Gait. Then he got some iodine and put some 
iodine on — he said I had strained myself, and he said 
he didn't think it would amount to much, and I stayed 
down then and worked until it got worse, and then I laid 
in bed three or four days, and then I couldn't use it any 
more, and I told them I was going up here to the St. 
Joseph's hospital, 

Q. How were you injured? 

A. I was lifting a heavy stone. 

Q. Well, what was the consequence — were you rup- 
tured? 

A. Yes, sir; I had a rupture, 

Q, And it was done while you were working for this 
company or firm? 

A. It was done while I was working for this com- 
pany. I never had no strain before. 

Q. No rupture? 

A. No, sir." 

On page 6 of the notes of testimony, the claimant testified that he 
knew he was injured because he could feel the pain there while lift- 
ing, and after lifting a couple of more pieces of stone it got wors^ 
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That the building stone weighed about one hundred pounds or more. 
It does not appear from the testimony that the claimant prior to this 
accident had a rupture — that when he was lifting this building stone 
he felt a strain which immediately developed into a lump the size of 
a walnut-;— he immediately showed this to the president of the de- 
fendant company, Mr. Gait. The defendant endeavored to show that 
the claimant was suffering from some other disease than a rupture. 

In Tony v. Murphy Co., 4 Dept. Reports 2236, the claimant while 
engaged at work in defendant's plant, lifted a piece of iron and in 
putting it in the furnace wrenched his back, which resulted in an 
"inguinal hernia." The Referee awarded compensation, which was 
sustained by the Board and by the court. 

We have carefully considered the record in this case and are of 
opinion that the Referee properly concluded that the claimant was 
injured in the course of his employment, and he was therefore en- 
titled to compensation. 

The findings of fact and conclusions of law of the Referee are 
affirmed and the appeal dismissed. 



Davis V. Memphis Steel Construction Co. 

Revieto of oompenaaOcn agreements—Fmat receipt — Mistake as to physical condi- 
tion — Disahilitji not terminated—Receipt set aside. 

On a petition for review of compenGation agreement where the defentlant has made 
a mistake as to tlie daimatit's physical condition, and it is shown that the disability 
had not terminated, the Workmen's Compensation Board will set aside the final 
receipt. 



Claimant represented by Joseph S, Rosenbaum, Pittsburgh. 
Defendant represented by Frank P. Martin, Pittsburgh. 

OPINION BY COMMISSIONER HOUCK— December 5, 1919. 

The claimant met with an injury on September 17, 1917, which 
resulted in a fracture of the leg atwve the ankle. A compensation 
agreement was entere<l into and compensation was paid up until 
September 11, 1918. At that time a final receipt was taken stating 
that the claimant had returned to work. On July 16, 1919, the 
claimant petitioned for review of the agreement and for the settii^; 
aside of the final receipt alleging that he had signed the receipt by 
mistake. 
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The claimant, prior to the accident, was a structural steel worker, 
and the evidence shows that when he signed the flaal receipt he 
thought he was able to return to work. Ue sought employment at 
numerous places but found that he was unable to do the work which 
he had done before the injury. He has been wearing a brace on the 
injured leg for some time and this has resulted in the non use of the 
muscles of the leg and would make it dangerous for him to work on 
steel girders at some height above the ground. The medical testimony 
shows that the brace has served its purpose and should be dispensed 
with, and that in time the claimant will regain full use of his leg- 
it seems clear that the claimant was partially disabled when he 
signed the final receipt and signed it under a mistake as to his true 
condition. Under these circumstances the receipt should be set aside. 
The parties will then be in a position to take proper proceedings to 
fix the amount of compensation now payable, which, of cours, will 
be based on the claimant's loss of earning power. 

The final receipt is, aceordiugly, set aside. 



Yeager v. Susquehanna Collieries Co. 

Final receipt—When set aside. 

A final receipt will be set aaide where it is shown that the claimant has received a 
permanent iujnry which was not considered when the compeuBation agreement was 
executed. 

Fingers — Loss of. 

Claimant lost second, third anil fourth fingers of liis left hand. He returned to 
Ihe same work be was performing before tliu necidont. There was no appreciable 
change in tho character of the work he turned out, and no eomplaiut of his work- 
manship. Held, he was entitled to compensation for permanent loss of the use of 
left hand. 



Craimant represented by Roger J. Dever, Wilkes-Barre. 
Defendant represented by R. A. Quin, Wilkes-Barre. 

OPINION BY COMMISSIONER HOUCK— December 5, 1919. 

The claimant suffered an injury to his left hand on February 3, 
1919. A compensation agreement was entered into, and a final re- 
ceipt was taken on May 28, 1919. The total payments amounted to 
J121.68, at a rate of $10 per week. The claimant filed a petition for 
review of the agreement on the ground that he lost the use of his 
hand and should be compensated accordingly. It was agreed at the 
hearing that the hearing be a final one with the same effect as though 
the final receipt had been set aside and a claim petition had been 
filed by the claimant and an answer by the defendant. nxjlc 
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Au ezamination of the claimant's hand shows that he lost the 
Becood, third and fourth fingers of his left hand, and that the index 
finger is somewhat stiff. The evidence shows that the claimant re- 
turned to the same work which he was doing before the accident; 
namely, boiler repairing, and at the same wages. Also, that there is 
no appreciable change in the character of the work which he turns 
out, and no complaint of his workmanship. However, the fact that 
the claimant is able to perform his work in the same way, and that 
he has been taken back into the defendant's employ at his former 
wages, is not material nor controlling in arriving at a decision as to 
the permanent loss of the use of the hand. Mascth v. Hubbard & Co., 
1 I'ennsylvania Workmen's Compensation Board Decisions, 102. The 
claimant is able to perform the same work largely because he can do 
BO by holding a chisel between his thumb and index finger and can 
use the back of his hand. It is certain that he would be under a 
handicap if compelled to seek employment in the open market. An 
ezamination of the claimant's left hand convinces, us that for all 
practical purposes he has suffered the permanent loss of the use of 
his hand. 

The final receipt is accordingly set aside, and the parties are 
directed to enter into a supplemental agreement for the payment of 
compensation for the permanent loss of the use of the claimant's 
left hand. 



Butkos V. Pittsburg Coal Co. 

Final receipt — When ad oside. 

Where claimant files a petition tor review of agreement alleginB that liis injurioB 
were permanent, and have permanently disabled' him, a final receipt will be set aside 
and' the agreement reinstated until such time as the claimant is given light work 
which he can perform. 
Emplovment — Dai]/ of emploger to famish employe with such wort m he U able 

IG is the duty of the emplojer to furnish an injured employe with such employ- 
ment as be is able to perform, or to pay compensation for total disability. When the 
claimant is given such work the extent If his disabilty can be aseertaned and com- 
pensation gauged accordingly. 



Claimant represented by Harry Shapera, Pittsburgh. 
Defendant represented by Clare J. Trager, Pittsburgh. 
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OPINION BY COMMISSIONER HO UCK— December 5, 1910. 

Tlie clalmaiit was injured July 19, 1918, and a compensation agree- 
ment was entei'ed into. Compenaatioh was paid until April 10, 1919, 
when a final receipt was taken, the receipt stating that the claimant 
was then able to work. On June 17, 1919, the claimant filed a peti- 
tion for review of the agreement alleging that his injuries were per- 
manent and had permanently disabled him. The defendant denied 
the allegations in this petition and the case came on for hearing be- 
fore the Board July 18, 1919. At that time, by agreement of the 
parties, the ease was continued until the September meeting of the 
Board, at which time both the claimant and defendant agreed to 
submit for the consideration of the Board the question as to whether 
the compensation agreement should be modified so that the issues 
involved in the case would be finally disposed of. Accordingly, the 
case came on to be heard on September 30, 1919, at which time counsel 
for the defendant agreed to ignore the final receipt and to have the 
case heard on its merits, leaving to the disposition of the Board such 
order as would work justice in the matter. 

The evidence shows that at the time the final receipt was signed 
the attending physician was of the opinion that light work would 
be beneficial to the claimant, and that it would be to his own interest 
to secure such employment. At that time the claimant had apparently 
completely recovered, and at the time of the hearing X-ray plates 
were exhibited and evidence taken as to the present condition of the 
claimant. All this evidence indicated that the claimant has only 
about 33>^% of grip in one arm and has lost about 80% of the 
moving power of the aim. The X-ray plates were negative and 
showed nothing which would indicate the cause of this loss of power. 
Since the signing of the receipt the claimant's condition became 
worse and he failed to improve, and this was probably due to lack 
of use of the arm. Unless the claimant exercises the arm the prob- 
abilities are that he will lose the use of it permanently. There was 
some dispute as to whether the defendant had offered the claimant 
light work, and the claimant testified on the stand that he is willing 
to try to perform such labor, if given the opportunity. It is the du^ 
of the employer to furnish the injured employe with such employment 
as he is able to perform, or to pay compensatioti as for total dis- 
ability. When the claimant is given such work the extent of his 
disability can be ascertained and compensation gauged accordingly. 
At this time the Board will set aside the final receipt and reinstate 
the agreement until such time as the claimant is given light work 
which he can perform. The defendant will then be at liberty to 
petition the Board for modification of the agreement on the basis of 
the reduced earning power of the employe. 

The final receipt is, accordingly, set aside. r"" -. -. -sl^ 
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Moorliead v. Pennsylvania R. R. Co. 

Burden of proof. 

The burden of priKit rests upon tbe claimaiit to show a rpal causal c 
twecn an allogi'd stmiti niHin tlir body and apppndioitis which devplo|)ed. A clain 
will be dismissed upon failure of proper proof. 



Claimant's counsel, P. M. Swanger, Altoona. 
Defendant's connsel, Clarence P. Culin, Philadelphia. 

OPINION BY COMMISSIONER SCOTT— December 10, 1919. 
Hearing dc novo at Altounu. 

Hearing de novo in the above case was held at the Commercial 
building, Altoona, before the Workmen's Compensation Board, at 
which time the testimony and record before the Reteiee was adopted 
as if submitted to the Board and additional testimony taken, from a 
consideration of which the Board makes the following findings of 
fact. 

FINDINOS OF FACT. 

1. Neither the claimant, J. A. Moorhead, nor the defendant, 1he 
Pennsylvania R. R. Co., had rejected Article III of the Workmen's 
Compensation Act of 1915. 

2. That the medical expenses amounted to the sum of |86.25, no 
part of which was paid by the defendant. 

3. That on December 11, 1918, and for some time prior, the average 
weekly wages of the claimant were in excess of $20. 

4. That J, A. Moorhead on December 11, 1918, was employed by 
the Pennsylvania R. R. Co. at its Juniata shops, Altoona, and while 
woriiing .there he attempted to turn over one of the driving boxes 
which he was bnilding up with an electric welder when he was seized 
by a sharp pain in his right side and which caused him to leave off 
his work and lie down. On his arrival home the same day he ap- 
plied home remedies. 

5. No physician was called until about i o'clock the following 
morning when the pain became so severe that Dr. Nauss was'called 
by a policeman who heard the claimant's expressions of pain in 
passing his house. Dr. Nauss diagnosed the case as appendicitis, 
gave a hypodermic and advised an immediate operation in the hos- 
pital. The claimant was operated on by Dr. Naaon at Mercy hospital, 
Altoona, on December 14, 1918. The doctor found the oi-dinary 
diseased appendix with pus. The condition did not differ from the 
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usual case oi appeudicitis. Dr. Nason could not aay the exertion or 
istniiu to which claimant had been subjected bad anything to do 
Avith the condition he found; he further stated that there might be 
a possibility ot some connection between the alleged strain and ap- 
pendicitis, but as appendicitis was a germ disease there was not 
apparent to him any causal connection. 

6. Prior to the attack at the time the claimant was attempting 
to turn over the metal box which weighed about 600 pounds, he had 
been an average steady worker and had never felt or complained 
of pain at any time. 

7. Several physicians were called as experts ; their opinions were 
not in exact harmony as to whether a strain from lifting or other 
traumatic accident would produce appendicitis, but as the burden 
is upon the claimant to show by evidence that there was a real causal 
connection between any strain upon the claimant's body and the 
appendicitis which developed and necessitated his going to the hos- 
pital, we find that no such connection has been made to appear and 
that it is a coincidence merely that his attack of appendicitis, which 
often comes suddenly and without warning, and any strain or effort 
in lifting occurred at the same time. 

8. That claimant did not meet with an accident in the course 
of his employment which was the cause of any disability he suffered. 

CONCLUSIONS OP LAW. 
/From the foregoing findings, the Board concludes that the claimant 
is not entitled to compensation. 
Petition dismissed. 



Landsborough et al. v. Scranton Electric Co. 

Dependency — Parents. 

Where the mother has the burden of caring for the houBehold and depended upon 
the wages ot the children to take care of the living eipensea of the family, the 
parents are dependeftts and entitled to compensation for the accidental death of one 
ot the children. 



Appellant represented by M, J. Welsh, Scranton. 
Appellee represented by David Landau, Scranton. 

OPINION BY COMMISSIONER SCOTT— December 10, 1919. 

The claim petition in this case is by the claimants named, father 
and mother of William Landsborough deceased son who was hilled 
on the 2l8t of September, 1919, while in the course of big employ- 
ment with the defendant company. 
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The husband owned tbe property and contributed toward the up- 
keep, taxes and repairs, but little or nothing toward the actual 
support of the family. He was 63 years of age and addicted to 
drinking and latterly at least had not properly assisted in the sup- 
port of his family. The mother had the burden of caring for the 
household and depended upon the wages of the children to take care 
of the living expenses of the family. 

In the case of Hall v. Pittsburgh Coal Co., 1 Mackey 75, McFarland, 
J., in commenting on the facts of that case where it was a question 
whether the husband was himself personally dependent, said: 

"The facts support the conclusion of the Board that 
claimants were dependent upon their son to some extent, 
and there is but one question of law in the case. That is, 
whether the claim is a joint one so that the drfense to 
Oliver's claim, that he was not dependent upon his son 
to any extent for his own support is a defense to all of 
the claim. As already indicated, the father was depend- 
ent upon the son for his assistance in supporting the 
family. The money received was so used and was neces- 
sary to provide a living in their home." 

The facts in the present case are similar. The Heferee has made 
his award to Thomas Landsborough for the use of Margaret Jjands- 
borough, doubtless to indicate that the money should go to the mother. 
The Board in order to conform with the wording of the Act changes 
the statement of the award to read as follows: It is ordered that 
the defendant, the Scranton Electric Co., pay to Thomas and Mai^aret 
Landsborough, dependent parents, 20% of f20 or |4 per week for a 
period of 300 weeks, together with $100 for funeral expenses. 

With this correction in the form of the award, the flndinga and 
conclusions of the Referee are affirmed. 

Appeal dismissed. 



Tally V. B. L. P. Motor Co. 

Courne of employment — While en route to ogiee of employer. 

Claimant intended making a call on business in connection with bis emplofmcnt 
and with the knowledge of hie employer, before reporting at the office of his em- 
ployer in the moming. and while on his way decided to go to bis employer's office for 
some information and is iojured while en route. Held, he was entitled to compcD,- 



Claimant not represented. 

Defendant represented by Arthur T. Porteous, Philadelphia. 

i,Goo.*^Ic 



OPINION BY COMMISSIONER SCOTT— December 10, 1919. 

The question submitted for the decision of the Board is whether 
or not th^ accident in this case waa receiyed in the course of the 
claimant's employment. The statement of agreed facts submitted 
discloses that the claimant on July 31, 1919, sprained his ankle 
under the following circumstances: On that date he left his house 
at about 8 o'clock A. M. to go to see a pergon, "not named," on 
business at 309 South Second Street. On his way he decided to go 
to the oflQce of the defendant company at the northwest comer of 
Broad and Spring Garden Streets, for some information and in get- 
ting off the car at Twelfth and Spring Garden his foot caught on 
the step of the car causing him to fall to the ground, resulting in an 
injury which disabled him from work for five weeks. By a supple- 
mental statement filed by the defendant it is agreed that the claimant 
was on business in connection with his employment and that the de- 
fendant was aware of the claimant's intention to make the call before 
reporting at the office in the morning. The average wage at the 
time of the injury payable on a commission basis, was in excess of 
?20 per week, payable as earned. 

The Board is of opinion under the agreed facts as amended by 
supplemental letter of defendant, that at the time be sustained the 
injury, the claimant was in the course of his employment. The dura- 
tion of incapacity was five weeks, that time including the two weeks 
waiting period. 

There is therefore awarded to the claimant 60% of $20 or flO per 
week for the period of five weeks b^inning the fourteenth day after 
the disability and to continue longer under the terms of the Act if 
disability actually resulted beyond five weeks. 

There is also awarded hospital and medical expenses if the same 
have not already been furnished. 



Slater et al. v. Pennsylvania R. R. Co. 

Independent eontraotor — When liable. 

When decedent was employed and paid by an independent eontractor, ei 
tor IB liable for payment of compensation under Act o£ 1915. 

APPBABANCES. 

Claimant's counsel, Lambert H. Ott, Jr., Philadelphia. 
Defendant's counsel, Clarence P. Culin, Philadelphia. 
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OPINION BY COMMISSIONER SCO TT— December 10, 1919. 

Hearing de nuvo at Pliiladc;lthia. 
This case was called for hearing de novo November 13, 1919, as 
the result of an order made June 27, 1919, at which time by agree- 
ment of couusel the testimony talsen by the Heferee was adopted 
as if taken by the Board and no further testimony was submitted. 

' FINDINGS OF FAUT. 

1. Woodson Slater, the father of the olaimants, was hired by 
Thomas F. Beilly, railroad cotitractor, to assist in cleaning the 
ballast on the Pennsylvania R. R. tracks, a short distance from the 
North Philadelphia station, which work was necessary to keep the 
electric currents in proper working order and this work was per- 
formed by the railroad company itself or a contractor employed by it, 
once each year. 

2. The Pennsylvania Railroad entered into two conti^acts with 
Thomas F. Reilly, one covering work to be done at or near Chestnut 
Hill and the other at Chelten Avenue, At that time the Railroad 
Company was electrifying that part of its road leading from Phila- 
delphia to Chestnut Hill. The contract with Thomas F. Beilly em- 
braced not only work connected with the electrification of the line, 
but he was also to furnish a gang of men to sift the dirt from the 
stone ballast in the road bed. The work at both points was begun 
June, 1916. The Chestnut Hill contract was completed first and 
the men employed at that point were taken to Chelten Avenue to 
help complete the work there, which work was completed about 
April 19, 1918. At or about this latter date, in accordance with a 
provision of the original contract, a supplemental agreement was 
entered into for some extra work which agreement is as foUovs: 



THOS. F. REILLY. Contractor. 

ElinuDHtioD of Grade Crossing at Chelten Aveoue on the Chestnut Hill Branch. 

You are hereby authorized to proceed with extra work as follows ; Additional itera 
of special track work to be added to contract aod paid for exclusively by the Penn- 
aylvania Railroad Company at actual cost of labor plus fifteen (lfS%) per cent., 
percentage to include liability insurance, supervision and profit for the following 
classes of labor : 

Special Trackmen. 
Special Track Timekeeper. 
Special Track Foremen. 

Approved : 

1. B. TEMPLE, Accepted by Contractor, R. K, MATLOCK. 



Asst. Chief Enginee 



. BEILLY." 
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3. Woodson Slater, the claimants' deceased father, was working 
under the immediate charge and direction of one Gardner, foreman 
for the contractor, T. F. Reilly, August 1, 1918, cleaning ballast, when 
he was struck by a passenger train on its way from Philadelphia to 
New York between Track No. 1 and No. 2, near North Philadelphia, 
and sustained such injuries that he died the same day. 

4. The decedent was employed by Thomas F. Beilly and paid by 
him. The work he and the others in the gang performed was under 
the. immediate direction of Gardner, foreman for the contractor 
Reilly. There was also on the work a track foreman of the railroad 
company who was on the work to see that it was properly done on 
behalf of the railroad. Instructions given by the railroad foreman . 
were directly to Gardner, the foreman of the contractor, and not 
to the individual laborers performing work at the place and time 
of the accident. Any orders given by the railroad foreman were 
communicated to Gardner, the foreman for Reilly, the contractor. 
We find that Thomas F. Reilly was an independent contractor and 
that the decedent, Woodson Slater, was his employe and not the em- 
ploye of the railroad company. 

5. At the time of his death, Woodson Slater left to survive him 
two children under the age of sixteen years, Nancy Slater, a daugh- 
ter, born September 24, 1903, and Henry Slater, a son, bom October 
31, 1905, both of whom were dependent upon the deceased for support 
at the time of his death. 

6. That the funeral expenses of the deceased were in excess of 
¥100, no part of which were paid by the employer. 

7. That the wages paid by Thomas F. Reilly to Woodson Slater 
were $21 per week or in excess of the maximum fixed by the Act. 

8. Neither the decedent nor the defendant, Thomas F. ReUly had 
waived the operation of the Workmen's Compensation Act of 1915. 

CONCLUSIONS OF LAW. 

The Board having found that Woodson Slater, the claimants' de- 
ceased father, was the employe of Thomas F, Reilly, an independent 
contractor doing work for the Pennsylvania railroad company, and 
that the relation of employer and employe existed at the time between 
the deceased and Thomas F. Reilly, the claimants as dependent chil- 
dren of the deceased are not entitled to be paid compensation by the 
Pennsylvania R. R. Co. Their claim is therefore disallowed, and 
petition dismissed. 



.a by Google 



Mowery et al. v. Pennsylvania K. K. Co. 

Burden of proof — Death from natural causes. 

The burden of proof rests upou claimnnt to eBtabtish that the death from lobar 
PQeumonia was due to an aceident while in the course of emiiloyment. 

Bvidenee — Ret gestae. 

Statements made by a decedent may be part of the res gestae when closely allied in 
time and corroberated by circumstances or some substantial proof. Complaining o( 
pains Dine hours after the collision to the tandtady, and again several days later to 
his parents are too remote in point of time. 



Appellant represented by Albert Lloyd, Shamokin. 
Appellee represented by H. H. Russell, Williamsport, and J. Sinipsoa 
Kline, Sunbury. 

OPINION BY MACKEY— Chairman— December 10, 1919. 

In this ease the Eefei-ee has found, as a matter of law, that the 
claimants were not to be compensated for the death of their son, 
Earl Howard Mowery, having failed to establish that his death from 
lobar pneumonia was due to an accident in the course of his em- 
ployment for defendant. The Referee found that the deceased died 
of lobar pneumonia which developed from natural causes and not 
from an accident. 

The Referee found the following facts: 

"That the deceased emploje, Earl Howard Mowery, 
had gone to work for defendant as a brakeman on June 
11, lOlS, ' • * on June 12 he reported at the yards at 
about 3 P. M. on a shift of 8 hours, riding cars over the 
east bonnd track; that on a draft crossing the hump at 
about 2:55 P. M,, the deceased employe and one Harry 
Osmitn, were riding a draft of five cars, which refused to 
respond to the brakes and bumped into a line of cars 
standing on track No. 9 of the east bump, with sufficient 
force to wreck one of the standing cars • • • that the 
employe, Harry Osman, told Mowery to jump, which be 
did, and that neither that evening or at any time later 
did Mowery complain to his foreman or the men of the 
switching crew of any injury, but completed his trick 
ending at 11 P. M. ; that he came out on the 13th and 
worked to the end of his trick ; that upon returning home 
he complained of pains in his chest ; and the next morn- 
ing Dr. Potter was called who strapped his side; that 
Dr. J, Edward Nickel, one of the defendant's medical 
advisors, was called on June 14, 1918, with reference to 
removing him to his home at fihamokin, and found him 



suffering from lobai- pueumoDla ; that the physician told 
the parents that it would be unwise to attempt to re- 
move the sick man in his precarious condition, and that 
if they did so it would be at theirown risk; that in spite 
of such warning he was taken by train to Shamokin, 
where he was attended by Dr. B. B. Bealor, dying from 
the pneumonia on June 21, 1918." 

We have read the evidence in this case and agree witli the Beferee 
that claimants failed to establish that the death of deceased from 
lobar pneumonia was due to an accident in the course ot his employ- 
ment for defendant. 

The claimants urge that certain statements made by deceased were 
persuasive evidence as tending to show that the deceased suffered an 
injury and thereby the pneumonia which developed was traumatic. 
Any statements made by the decedent may be part of the res gestae, 
when closely allied in time and is corroborated by circumstances op 
some substantial proof. There is no evidence to show that deceased 
immediately after the alleged injury, and at the very time of the 
accident, complained to his fellow employes that he was injured. 
The evidence shows that after the collision he continued to work, 
and did not return to his home until nine hours later when he com- 
plained to his landlady of pains, and complained to his parents 
several days thereafter. Such statements standing alone, are not 
evidence of an injury — they are too remote in point of time. In our 
opinion the evidence was not aufBcient to establish that death from 
lobar pneumonia was caused by an accident. The death of Earl 
Howard Mowery was caused by lobar pneumonia, which developed 
from natural causes and not from an accident. (See McNulty v. 
Delaware, Lackawanna and Western R. R. Co. — Claim Petition No. 
6523 — as yet unreported.) 

It follows that the findings of fact and concisions of law of the 
Beferee should be and are hereby affirmed. 



Burns v. American Boiler Works. 

Jurisdieiioa of Board — Compensation ciTOneouily paid. 

The Compenantion Board has no jurisdiction to compel an insnrance company 
reimburse a second insurance company for monpy paid as compensation by tlie latt 
through error. The insurance carrier in sucb a ease has ample remedy at law. 



Claimant not represented. 

Insurance company represented by R. Williams, Erie. 
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OPINION BY MACKEY— Chairman— December 10, 1919. 
It seems that John Bums was an employe of the American Boiler 
Works and while thus engaged suffered an injury in the course of 
his employment It also appears that in error the employer, American 
Boiler Works, reported the said accident as having happened upon 
the 31st day of January, 1919. During December, 1918, the United 
States 'Fidelity & Guaranty Co. was the employer's insurance carrier. 
As a matter of fact the correct date of the accident was December 
31, 1918, and at that time the employer's insurance carrier was the 
Traveler's Insurance Co. Some time subsequent to this it was dis- 
covered that both of tbese insurance carriers had been paying com- 
pensation to the employe. The Traveler's Insurance Co. has now 
filed this petition asking the Board to make an order upon the United 
States Fidelity & Guaranty Co. to reimburse the petitioner for the 
amount of compensation thus paid to the employe iif error and charge 
the same as against the employe. This petition is dismissed because 
the Board has no jurisdiction. It would seem that the petitioner has 
an ample remedy at law for securing judgment against the employe 
for the money had and received. Then the petitioner has its legal 
remedy to enforce its judgment and to secure the amount in the 
hands of the United States Fidelity & Guaranty Co. as garnishee. 



Roberts v. R. J & A. Peoples. 

Course of sntplotmertt 
A person engaged bh a street cleaner who stops work to answer a caD of nature 
and is injured while in the act of returning to bis work, Is in the coarse of employ- 
ment. The fact that he stopped and took some refreshment while on the way beck 
is immaterial. 

Bearing dc novo. 
A hearing de novo will be granted when there is Bufficieot teatimon; in the record, 
but the findings of the Referee are not as full and explicit as ther should be. 



APPPBARANOBS. 
Claimant's counsel, Isaac M. Price, I'hiladelphia. 
Defendant's counsel, Richard A. Smith, Philadelphia. 

OPINION BY COMMISSIONER SCOTT— December 10, 1919. 
Hearing ile novo at Philadelphia. 

In granting the hearing de novo it was suggested that there was 
testimony enough in the record, but that the findings of the Referee 
were not as full and explicit as they ought to be. The case having 



'been caUed for hearing it was agreed by the parties that the testi- 
mony taken before the Referee should be adopted by the Board, no 
further testimony being offered. 

From a consideration of this testimony by the Board it makes the 
following findings of fact: 

FINDINGS OF FACT. 

1. That the claimant, Lewis Roberts, was employed by the de- 
fendants, B. J. & A. Peoples, as a street cleaner. 

2. That neither the claimant nor the defendants had rejected 
the provisions of Article III of the Workmen's Compensation Act 
of 1915. 

3. That the average weekly wages of the claimant were |12.55 
per week. 

4. That the claimant who was seventy years of age had worked 
for the defendants for more than a year aa a street cleaner. That 
on November 26, 1918, he took his street cart to the place of his 
employment, which covered two city blocks extending along Oerman- 
town avenue between Lehigh and Cambria Streets, and b^an his 
work at 7 o'clock A. M., usual time on rubbish day. He had cleaned 
the street along the east side of the avenue as far as Cambria street 
and back on the west side to the comer of Oermantown Avenue and 
Somerset Street when he bad occasion to go to the doset, which was 
in a saloon on the corner opposite where he was then working, and 
while attending to this call of nature he stopped in the bar of the 
saloon and took a glass of milk or beer and at once returned to his 
cart on the street, the usual place of his work. In crossing the 
street he either fell or was knocked down by a trolley or an auto- 
mobile and sustained a compacted ft-acture of the femur or hip. He 
was picked up and taken to the hospital and has been totally disabled 
as a result of the injury sustained. 

5. That the injuries sustained by the claimant were the result 
of an accident in the course of his employment; that his going aside 
for a moment for the purpose of going to the closet did not under 
the case of Dzikowski v. Superior Steel Co., 259 Pa. 578 and other 
cases following and applying this case, take the claimant out of the 
course of his employment, whether or not he may have stopped in his 
way past the bar for a glass of beer. The barkeeper has testified 
that he was sober on the morning of the accident and that he had 
nothing at the bar except a glass of milk, although his own state- 
ment and other evidence in the case indicates that he may have been 
drinking some intoxicant. 
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6, That the claimant spent nothing for medical, surgical or hos-' 
pital services, medicine or supplieB during the first fourteen day's 
after disability; that the Maryland Casualty Co, Is the insurance 
carrier of the defendant and has agreed to pay any compensation 
shown ,to be due by the defendants to the claimant. 

CONCLUSIONS OF LAW. 
From the foregoing findings of fact the claimant is ^ititled to 
compensation under Section 306. 

AWARD. 

There is awarded to Lewis Roberts, 50% of his average weekly 
wage of 112.55 or the sum of f6.28 from December 10, 1918, so long 
as the total disability caused by the accident shall continue, not to 
exceed 500 weeks. 

There is also awarded to the claimant his costs assessed against 
the defendant by the Referee, the sum of ?il2.22. 



Ix)wer V. Pennsylvania Co. 

Inter-Hate commetce — As defense. 
Au engineer of a train carrying inter-state fn:iglit is engaged in inter-state com- 
merce. Tiie fact that the train Etopped waiting for orders at tlie time be naa killed 
is immaterial. 

Lower v. Pennsylvania Co. 
(C. P. No. 6626, Dist. No. 8.) 



Appellant represented by F. G. Moorhead, Beaver. 
Api)ellee represented by W. A. McConnell, Beaver. 

OPINION BY COMMISSIONER HOUCK— December 10, 1919. 

The claimant's deceased husband was employed by tJie Pennsyl- 
vania R. R. Co. as a railroad engineer, and on October 28, 1917, he 
was employed as an engineer on a train running from Conway yards. 
Pa., to Pitcairn, Pa. This train had been made up originally at 
Alliance, Ohio, and consisted, besides other cars, of a car destined 
for Pittsburgh. Pa., one destined for Greenville, N. J., and one destinetl 
for Kenway, N. J. When the train reached a point in Pittsburgh, 
near McClure Avenue, it was stopped so that the conductor could 
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tiae a telephone in a switch shanty in order to get hie orders for the 
disposition of the train. After the conductor came out of the switch 
shanty he signaled the engineer, the claimant's deceased husband, to 
be at rest, which meant that thej were to take.their ease for a time 
and await orders. After receiving this signal the engineer went to the 
shanty with a shovel full of Are from the engine to make a fire in 
the stove In the shanty. He then returned with the shovel to the 
engine and a few moments later was found lying on McClure avenue, 
a street iiinning under the railroad tracks where the engine was 
standing, and at a distance of twelve or eighteen feet below the 
tracks. Prom these facts tlie Referee found that, at the time the 
■ deceased met his death, he was engaged as an engineer in moving 
inter-state commerce, and he concluded as a matter of law that the 
claimant's deceased husband was engaged in work in carrying inter- 
state commerce and, accordingly, he held that the claimant was not 
entitled to recover compensation. The claimant appeals from the 
Beferee's .findings of fact alleging that the evidence shows that the 
deceased husband was not engaged in an interstate movement at the 
time of his death. 

The jurisdiction of the Workmen's Compensation Board is not 
dependent on the fact of whether there was an actual movement of 
interstate commerce. If the employe was engaged in inter-state com- 
merce at the time of the injury, then the~Board has no jurisdiction 
and compensation cannot be allowed. In this case it seems clear 
tc us that the claimant's deceased husband was engaged in interstate 
commerce at the time he met with the injury. He was in charge of 
an inter-state train as engineer awaiting orders for the movement 
of Thiit train. The mere fact that the train had halted for a time 
and was not actually in motion is Immaterial. It is also immaterial 
that ihe injury was caused by something foreign to the actual move- 
ment of Ihe train, Blumensteiu t>. Philadelphia & Reading Ey. Co., 
2 Pa. Workmen's Compensation Board, 323; Fleming v. Philadelphia 
& Bea<ling Ry. Co,, 2 Pa. Workmen's Compensation Board, 325; 
iiuorr t;. Central U. R. Co. of New Jersey, 5 Dept. Reports, 2089. 
In the last cited case the injured employe was a fireman on an inter- 
state freight train, and after the day's run was ended the employe 
attended to certain personal matters and then boarded a train owned 
and operated by the defendant company, which took him to his home. 
While riding on this train he was accidentally struck on the head 
by an overhead bridge and died as the result thereof. The Board 
* said in that case: "The trip home at the end of his day's work by 
way of the planes, the method of transportation selected by him and 
furnished by the defendant was a necessary incident of his day's 
work, partook of the character of that work as a whole, and what 
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he did during the entire day until he reached home was stamped as 
an inter-state activity. Winfield v. Erie K. H. Co., 244 U. S. 170." 
In the caae at bar the interruption in the movement of the train 
■was a necessary incident in the employe's day's work, and the whole 
transaction was stam'ped as an interstate activi^. The Referee 
did not err in concluding that the claimant's deceased husband was 
an interstate employe and not entitled to compensation. 

The Referee's decision is, therefore, aflSrmed and the appeal dis- 
missed. 



Granville v. Scranton Coal Co. 

Evidenoe—Presumpt ion. 

When the dead body of bd employe ia found on the premises of hia employer and 
near his regular place of service, the inference may be drawn, when no evidence ia 
presented to the contrary, thst he met his death in the course of his employinent. 
The fact that it was noon hour when the accident happened is immaterial. 



Appellant represented by Charles B. Little, Scranton, 
Appellee represented by Roger J. Dever, Wilkes-Barre. 

OPrarON BY MACKEY— Chairman— December 15, 1919, 
On April 4, 1919, and prior thereto, Walter Granville, son of 
claimant, was employed by the defendant company as a spiral picker; 
that on said day at 12.30 P. M., after eating his lunch, deceased went 
to the floor below the place where he was regularly employed and in 
some unknown manner was caught in the gears of the pony rolls 
and instantly killed. These pony rolls, as the defendant's evidence 
showed, were about 146 feet from the place where Granville was 
regularly employed. The evidence of defendant's witnesses further 
showed that although Granville was engaged as a spiral picker he at 
times was an oiler on the Emery pickers, and if at times a breaker 
boss was ofiE, he would take their place. There were no witnesses to 
the accident, and no evidence to show what decedent was doing at 
the pony rolls at the time he was killed. 

The Referee from the evidence in the case, concluded as a matter 
of law that deceased "met his death by an accident while employed 
by and on the premises of the defendant company, within the mean- 
ing of the Workmen's Compensation Act of 1915," and awarded com- 
pensation to claimant. 
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Defendant has appealed and urges that there was no evidence that 
decedent was injured while in the course of his employment, and in 
furtherance of the employer's business, and that deceased after eating 
his lunch and having left the place where he was regularly employed, 
that it should have been declared as a matter of law that he was 
not engaged in the course of his employment and in furtherance of the 
business of the employer at the time of the accident. 

We have carefully considered the evidence in this case and are of 
opinion that the Referee was correct in hia conclusions. 

The fact that the accident occurred during the lunch period, es- 
pecially where it occrus on the employer's premises. (Dzikowski v. 
Steel Co., 259 Pa. St. 578), does not relieve the employer from lia- 
bility. 

The testimony shows that the pony rolls were but 146 feet from 
the place where deceased was regularly employed — that the pony rolls 
are protected by a safety device weighing about 200 pounds, which 
is spiked to the floor — that the Iwdy of deceased could not have gotten 
in the pony rolls unless the safety device had been removed, and that 
it was necessary to use a bar to remove this device. Moreover, assum- 
ing that the safety device had been in place and the decedent re- 
moved it, the presumption is that in so* doing he was furthering the 
affairs of the employer. It cannot be assumed that he purposely 
placed himself in a position of danger. In our judgment the case at 
bar is ruled by Flucker v. Carnegie Steel Co., 263 Pa. St. 119. In that 
case Mr. Justice Moschisker said: 

"Where no facts appear indicating anything to the 
contrary, it may be presumed logically that an employe 
at his regular place of service, during his usual working 
hours, is there in discharge of some duty incident to his 
employment; and when the dead body of an employe is 
found on the premises of his employed, at or near his 
regular place of service, under circumstances fairly in- 
dicating an accidental death which probably occurred 
during the usual working hours of deceased, the infer- 
ence may (airly be drawn, in the absence of evidence to 
the contrary, that the employe was injured in the course 
of his employment." 

In Hickson v. Motor Co., i Dept. Reports, 1422, Judge Carpenter 
(0. P. Allegheny county) said: 

"In the absence of evidence the presumption is that 
an employe on the premises of bis employer during his 
usual working hours is there in the discharge of some 
duty incident to his employment, and if injured, was in- 
jured in the course of hia employment." 
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Under the evidence in this case, the fact that the dead body of 
deceaBed was found on the premises of his employer and 140 feet from 
the place where he was regularly employed, and that at times he 
acted as an oiler and also as a breaker boss, it may fairly be presumed 
' that the accident occurred while in the course of hie employment for 
defendant company, there being no evidence to overcome such pre- 
sumption. 

It follows that the findings of fact and conclusions of law of the 
Referee be and they are hereby affirmed. 



Przekop v. Standard Grate Bar Co. - 

Burden of proo^—Hemorrliage. 

n a claimaat to prove that a hemorrhage toos caused 
^d in the course of employment. 

Evidence — Statements. 

Statements made to a wife'two montlis after the alleged accident are too remote in 
point of time to be admissible, and are too uncertain and indefinite to show that de- 
ceased suffered au accident in the "bourse of employment. 

Injury — (7on«lrualfon. 

Under Section 301 of the Comi)ensation Act, the terms "injury'' and "personal 
injury" have been construert to mean only violence to the physical structure of the 
bod; and such disease as results therefrom. 



Appellant represented by John Dano, Scranton. 

Appellee represented by W. J. Lynch and P. F. O'Neill, Wilkes-Barre. 

OPINION BY MACKEY— Chairman— December 15, 1919. 

In this case a claim petition was filed by claimant on March li, 
1019, reciting that Boles Przekop, her husband, died on October 15, 
li)18 ; that prior to this time and on December 15, 1917, deceased met 
with an accident while in the employ of defendant — that deceased was 
a fireman, watchman and general laborer. At the hearing before the 
Referee the petition was amended so as to describe the accident as 
follows: "That deceased was working at the south side plant of the 
Standard Grate Bar Co. and while in the act of lifting iron from sand 
and thereafter, and also after attending to his duties in loading coal 
upon the fire and drawing ashes from underneath he was injured in 
and about the chest, producing a hemorrhage from which he aub- 
sequently died," 
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The Referee found that the hemorrhage came from natural causes 
and not from injuries received by deceased in an accident in the 
course of his employment for defendant, and disallowed the claim for 
coimpensation. The claimant has appealed, and alleges that the 
findings of the Eeferee are not supported by the evidence. 

The question to be decided is; whether under the evidence, the 
hemorrhage was the result of an accident received by deceased in 
the course of his employment for defendant? 

It appears from the testimony that on December 15, 1917, about 
12.30 midnight, deceased was worlcing at the fires in defendant com- 
pany's plant and had a hemorrhage — that he immediately went across 
the street to the home of a Mrs. Moffitt, and told her he was very 
sick and had had a hemorrhage — that she aslied him how it started 
and "he said he was coaling up some fire and he was cold and then 
he went over to the fire to get het up and he was shoveling on the 
coal and the hemorrhage came on;" that she asked him if he had 
any idea as to what brought it on and "he said he didn't know," 
Deceased was thereupon removed to the hospital. While in the hos- 
pital, a son of claimant testified that he heard his father say to his 
mother that "he was picking the iron out of the sand and he felt 
cold and he went to fix the fire up in the furnace and while he was 
fixing the furnace he got a choking sensation in his throat and he 
spit on his hand and saw it was blood, and that he ran for help to 
the nearest house. The claimant testified that the second time she 
visited her buband at -the hospital he stated to her that he hurt him- 
self putting in the coal. Mr, Kethel, a witness called by claimant, 
testified that he was shop foreman for defendant at the time; that 
on the night of December 15, 1917, he was called to the bouse of Mrs. 
"Moftit, wheie he conversed with deceased who told him "he was sick 
and had had a iiemorrhage." Dr. Quinn, called on behalf of claimant, 
testified that sometime in February 1918, he was called to claimant's 
house to see her husband, when he got a history of the case and de- 
ceased told him that "he bumped" himself and shortly afterwards 
began to bleed — his diagnosis was that deceased had been suffering 
from tuberculosis of long duration. It appeared in evidence that 
deceased signed a statement to the insurance company stating "that 
there was no accident that would cause this." 

The foregoing analysis of the testimony ad'duced by claimant fails 
to show that the death of her husband was caused by an accident 
while in the employ of defendant. No statements were made by 
deceased immediately after the accident, if there was an accident. 
He did not state to Mrs. Mofflt that he had been injured or that he 
"bumped" himself. It was long afterwards as his son testified, he 
?tated to his wife he "bumped" himself, and it was not until February 
1918, two months after the accident that he told Dr. Qulnn he had 
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"bumped" himself. Such statements are too remote in point to be 
admissible, and indeed are too uncertain and indefinite to show that 
deceased suflEered an accident. Taking the testimony as a whole, we 
fail to see how the hemorrhage was brought on by an accident. There 
is no direct evidence, or indeed any evidence, from which it can be 
inferred. The burden of proof was on the claimant to prove that the 
hemonhage was caused by an accident or injury received in the 
course of employment. (Lydon v. Delaware, Lackawanna & Western 
K. K., 4 Dept, Reports, 2138). The testimony does not support an 
inference tliat the hemorrhage was the result of an accident or injury. 

Under Section 301 of the Compensation Act the terms "injury" and 
"personal injury" have been construed to mean only violence to the 
physical structure of the body and such disease as results therefrom ; 
any injury to the physical structure of the body need not be external 
violence but may originate from lifting heavy objects or from other 
probable cause, and if the incident which gives rise to the injurions 
results complained of can be classed as a mishap or fortuitous, or 
an untowan^ event, which is not expected or designed, it is an acci- 
dent within the meaning of the Compensation Law. (McCauley v. 
Woolen Co., 261 Pa. 314.) The testimony in this case wholly fails 
to show an accident or injury, by competent evidence, under the law, 
for which compensation' can be claimed. 

It follows that the findings of fact and conclusions of law be and 
they are hereby affirmed. 



Nowak V. Buck Eidge Coal Co. 

Commutation — When rejased. 

Commutation will be refused where it will be to the advantage o( the claimant to 
receive compenaation in instalments rather than suffer a discount as provided by 
law in case of commutation. 



Claimant represented by Roger J. Dever, Wilkes-Barre, 
Defendant represented by W. C, Wanbaugh, Harrisbui^. 

OPINION BY MACKEY— Chairman— December 15, 1919. 

This is a petition for commutation. The petitioner, while in the 
course of his employment, suffered such an accident that he lost the 
use of both eyes, and has, therefore, suffered total disability. He 
has purchased a farm upon which he has made a very substantial 
payment, and has asked that the continuing payments be reduced to 
the present value and an order made to him in a lump sum of |3,000. 



It is perfectly plain that in the farm he has a substantial future. He 
has such a substantial equity in the property that it will carry itself. 
It also appears from the testimony that the petitioner, when he 
asked for commutation, was not aware of the reductions made under 
the law in order to arrive at the present value of such continuing 
payments. We, therefore, believe it would be to the best interests of 
the claimant at the present time to receive the full amount of his 
compensation in weekly or monthly instalments, which will be more 
to his advantage at the present time than to suffer a discount in his 
money and still have some interest to pay. 

The petition is therefore dismissed without prejudice. At any 
time in the future, when conditions change, or other reasons arise . 
which the claimant desires to present to the Board which might lead 
it to grant such commutation, the petitioner may renew his applica- 
tion. 



Connell v. Scranton Bolt & Nut Co. 

Final receipt — When it tcilt be set aside. 

A final receipt will be set aside and compensation reinstated when it ia sbown that 
claimant came to work after signing tlie receipt and was unable to continue work 
steadily for several monthH. 



Claimant represented by Hugh B. Andrews, Scranton, 
Defendant represented by C. H. Wentzel, WilkesBarre. 

OPINION BY MACKEY— Chairman— December 15, 1919. 

In this case a petition for review of Compensation Agreement No. 
697308 has been filed by claimant. On October 29, 1918, claimant 
entered the employ of defendant and on November 15, 1918, while 
in the course of his employment for defendant, was injured while 
unloading a truck loaded with iron — the injuries consisted of a Potts 
fracture at the ankle, and a dislocated condition of the bones of the 
feet. On January 18, 1919, claimant signed a receipt for $5S.33, for 
compensation from November 30, 1918, to January 5, 1919. He went 
to work on January 6, 1919, but after working several days was 
obliged to give it up owing to the condition of his foot. He again 
returned to work on March 25, 1919, and worked one day ; he again 
returned to work on April 1, 1919, and worked from April 1 to April 
5 inclusive; he again returned to work on April 21 and worked to 
April 26 inclusive ; he then worked from May 12 to 14 inclusive, and 
was then idle untU June 17, working until June 21 inclusive; again 
idle until August 12, when he returned to work and has been working 
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up to the present time. It appears that on April 29, 1919, claimant 
signed a receipt for compensation for $213.33. It is stated in this 
receipt that the disability terminated on April 27, 1919, as claimant 
was able to return to work April 28, 1919. Claimant testified that 
when he signed this receipt it was not read to him — he did not know 
what he was signing — that after signing the receipt, as appears 
above, he tried to work from time to time but was unable to, owing 
to his injured foot. These facts are not contradicted by the defend- 
ant. Defendant's own records show that claimant was unable to 
work steady until August, 1919. 

At the hearing before the Board, Dr. Brennan, called on behalf 
of claimant, testified that he had taken X-ray photographs of claim- 
ant's feet; that the condition of plaintiff's foot was such that he 
would have considerable pain if he had to work hard. 

Dr. Blakeslee testified that he examined claimant's foot at the 
hearing before the Board November 20, 1919, first manually with 
his hands to determine passive motion at the various joints and to 
determine any areas of tenderness — that there was flexiou and ex- 
tension of the foot — there was also some slight lateral motions of the 
foot, but this was not normal because the astragalus had been jammed 
down against the oscalcis, which interfered with lateral movement, 
but does not interfere to any marked extent to a fiexion and exten- 
sion. In consequence of the jamming there was an increase in the 
thickness laterally of the foot below the joint. That there is a 
weakness in both feet. The X-ray shows a bony growth between these 
two hones which will interfere with the movement — between the 
astragalus and the oscalcis. 

Dr. Berlinghoff testified on behalf of defendant that he was the 
company's doctor who first attended claimant — ^that he found a Potts 
fracture — there was also a dislocated condition of the bones and a 
fracture. It thus appears from the medical testimony that claimant 
was unable to work, as he had done prior to the accident, until 
August 12, 1919. Also from the facts in this case the claimant is 
not bound by the receipt which he signed in April, 1919. At that 
time he was still suffering from the injuries which he received while 
in defendant's employ, and this was well known to defendant by 
reason of the efforts of claimant to return to work. 

The claimant is entitled to compensation for total disability from 
April 27, 1919, when he signed the receipt for compensation to August 
12, 1919, when he returned to work for defendant, and for partial 
disability from August 12, 1919, to the present time. Credit is to 
be given defendant for any money earned by claimant in his attempts 
to work. 
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It appears that prior to the accident claimant had been employed 
by defendant from October 29, 1918, to November 15, 1918, the date 
of the accident, alid during this period (15 actual days) he received 
in wages |55.82, which divided by fifteen days makes $3,721, multi- 
plied by five and one-half times makes $20.46 (Compensation Act. of 
1915, Section 309). At the present time claimant ie receiving in 
wages $3.25 per day. Deducting this from $3.72 makes a difference 
in wages of forty-two cents per day, one-half of which, or twenty- 
three cents per day, claimant is entitled to receive as for partial 
disability from August 12, 1919, to the present time. 

The petition for review ia granted, and it is therefore ordered that 
defendant do pay to claimant the following: 

Compeneation at the rate of $10 per week as for total disability, 
from April 27, 1919, to August 12, 1919, when he returned to work.- 

Compensation at the rate of twenty-three cents per day as for 
partial disability from August 12, 1919, to the present time, so long 
as the present disability remains unchanged. 



Steuchick v. Delaware, Lackawanna & Western R. R. Co. 

Finat receipt — When set aside, 

A final receipt will be set aside when claimant vaa not able to retnm to work 
after signing same. Comppnaatiun wOl be given claimant in such coae for total dis- 
ability while unable to work, and for partial disability from the date he returned to 
work but was unable to cam the same wasen as he did prior to the accident. 



Claimant represented by Hugh B. Andrews, Scranton. 
Defendant represented by D. R. Reese, Scranton. 

OPINION BY MACKEY— Chairman— December 15, 1919. 

The claimant in this case was injured on August 15, 1918, while in 
the course of bis employment for defendant; the claimant having 
been struck by the fall of a roof which fractured and otherwise in- 
jured his leg. An agreement for compensation was entered into 
whereby defendant agreed to pay claimant $10 per week for disability. 
It appears that on April 22, 1919, claimant signed final receipt for 
compensation op to April 5, 1919, which recited "that the compensa- 
tion agreement was terminated on April 5, 1919, as claimant was 
able to work at the same rate of wages received prior to the accident." 
A petition for review of said agreement was filed by claimant alleging 
that he was still unable to work by reason of the accident, and that 
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as to the final receipt which he signed he was told at the time he 
signed it, it was for partial payment. The case was heard by the 
Board at Scrantoo on November 20, 1919. On the day of the hearing, 
Dr. Blakeslee examined claimant and testified: that claimant's physi- 
cal condition would be aggravated by a prolonged standing or mus- 
cular effort on his leg, and that in his judgment was the residual 
condition that might binder claimant from following day in and day 
out his usual occupation — that in his opinion claimant had not folly 
recovered with hia 1^ in the condition it was in, with a tendency to 
swelling, and that claimant was not able to work prior to September 
6, 1919. 

That since September 6, 1919, claimant has not been able to work 
full time, due to his injuries. 

As to the final receipt signed by claimant on April 22, 1919, there 
'is no serious dispute that it is not binding on claimant. At the 
time he signed said paper, he was not able to work due to his injuries, 
and this fact was well known to the defendant. Prom the evidence 
we conclude that claimant was not bound by said final receipt, and 
that the claimant ia entitled to compensation as for total disability 
from April 6, 1919, to September 5, 1919, inclusive ; and as he returned 
to work on September 6, 1919, he is entitled to compensation as for 
partial disability to the present time, as he has been unable to work 
and earn the same wages he received prior to said accident. The 
weekly wages of claimant prior to the accident were {21.60 a week, 
or approximately f3,94 per day. From September 6, 1919, to Novem- 
ber 16, 1919, claimant received in wages |151.44 — sixty-one actual 
working days, or approximately $2.48 per day or an average weekly 
wage of f]3.64. The claimant is entitled to receive as for partial 
disability from September 6, 1919, to the present time, and so long 
as said disability remains unchanged one-half of the difference, or 
|3.98 per week. 

It is therefore ordered that the petition (or review be granted, and 
that defendant do forthwith pay to claimant: Compensation at the 
rate of flO per week as for total disability from April 6, 1919, to 
September 5, 1919, inclusive, when claimant returned to work. 

Compensation at the rate of ?3.98 per week as for partial dis- 
ability, from September 6, 1919, to the present time, so long as the 
present disability remains unchanged. 
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Toussaint v. American International Shipbuildng Corp. 

Final receipt — When U toitl he set aside. 
A final receipt will be set aside and the compensation agreement reinstated when 
it is shown that claimant submitted to an operation which proved tmBaeccsafnl. It 
is not neceeaarj that claimant submit to a second operation when tbere is no as- 
surance, or any real expectation, for a real cure growing oat of a second operation. 



Claimant repreeented by Frimcis B. Biddle, Philadelphia. 
Defendant represented by Mont Prye, Philadelphia. 

OPINION BY MACKEY— Chairman— December 15, 1919. 

Emilie Louis TouBsaint, while in the course of Jier employment for 
the American International Shipbuilding Corp-, Buffered an accident 
The employer entered into a compensation agreement with her under 
date of December 11, 1918, fixing the date of the beginning of her 
disability as November 25, 1918. Compensation 'was paid up until 
about February 10, 1919. 

In the meantime, at the suggestion of the defendant's physician, 
the petitioner had been wearing a truss and endeavoring work, but 
Dually on November 30, entered the hospital, and on December 2, 
submitted herself for an operation. Her injuries consisted of an 
inguinal hernia. Under date of February 20, 1919, believing that this 
operation had been, or would be a success, the petitioner executed 
a final receipt in the sum of $100 for compensation from December 
9, 1918, to February 16, 1919. 

The plaintiff made every honorable endeavor to prosecute her 
former employment for the defendant, and remained at her labors 
for seven weeks, when she suffered a recurrence of hec disability, 
as a natural consequence of the injuries she had formerly received, 
for which the said compensation agreement had been executed. 

The defendant now contends that before the said final receipt be 
set aside, and the compensation agreement renewed, that the peti- 
tioner should submit herself to the experiment of another operation. 
The petitioner declined to do this. This is the only issue in this 
case. The right of compensation for the inguinal hernia, and the 
disability suffered in the course of her employment is not denied. 
As a matter of fact it was provided for in the compensation agree- 
ment executed by both parties. The right of the Board to set aside 
the final receipt, if it be shown to its satisfaction that the same had 
been executed because of a mistake as to the real physical condition 
of the petitioner, is not denied and could not be successfully ques- 
tioned, particularly in view of Section iSi of the Workmen's Com- 
pensation Act, as amended in 1919, 
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We find from the medical testimony that there is no real aseur- 
auce offered the petitioner that a second operation would be any 
more successful than the first. Aa a matter of fact, the petitioner, 
in the judgment of the Board, has done her full duty, and the law 
will not require her to again submit her body to experimental opera- 
tions. Her present status is clearly established in Martin v. Pitts- 
burgh Rjs. Co. 238 Pa. 528, where the Court inter alia said: 

"Mrs. Martin has already suffered one operation in 
order to cure the trouble which resulted from the acci- 
dent, and it is apparent that the additional operation 
suggested by the medical experts I'or the defense was a 
serious one, attended with some risk of failure, and not 
a simple one; therefore her refusal to undergo it would 
in no sense affect her right of recovery," 

Under Section 306, Clause "E" of the Pennsylvania Workmen's 
Compensation Act, the Board must determine what constitutes "rea- 
sonable surgical, medical and hospital services." If the employe 
reuses such medical attentiou at the hands of the employer, before 
he suffers the penalty provided in this clause, the burden is upon 
the employer to show to the Board that the employe suffered an 
additional injury or loss because of such refusal. Therefore the 
Board must determine: first, whether there was any such additional 
injury suffered because of such refusal ; second, whether or not the 
medical services tendered by the employer were reasonable. 

In this particular case, the first suggestion of an operation was a 
very proper one, and had the employe refused such a minor operation, 
the Board could well have found that there was a refusal of reasonable 
surgical attention, and that the further disability of the employe was 
a natural result thereof, and that such additional loss must be bom 
by the employe. But in this present stage of the case, there is no 
reason to expect this female employe to further submit herself to 
sni^ical experimentation in view of the fact that the first operation 
has resulted in a failure, and there is no medical testimony that would 
lead the Board to believe that there is any assurance or any real ex- 
pectation for a real cure growing out of a further operation. 

The final receipt therefore is set aside, and the compensation agree- 
ment is restored as of the date of the recurrence of the disability, 
which is March 30, 1919. Compensation therefore is due and payable 
to the petitioner as of that date down to the present time, and so 
long as her present disability shall continue unchanged, during the 
life of the said agreement. 
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Shemoncky v. Scranton Coal Co. 

Beview — Dependents and dependency — Widow — Children — Practice and procedure. 

An admiiiistrator is not the proper party to petition tlie Board for the review of 
an agreement foi^ tbe benefit of the dependents of the deceased, and both the depend- 
ents and their properly constituted repreeentative are barred from such action after 
a laps of over two years. 



Claimant represented by P. L. Walsh, Scranton. 
Defendant represented by Wm. L, Allen, Scranton. 

OPINION BY MACKEY— Chairman— December 15, 1919. 

Simon Shemoncky is the administrator of the estate of William 
Hubble, who died on June 1, 1917, in consequence of an injury received 
in the course of his employment for the defendant, on May 31, 1917. 

On August 6, 1917, the said Simon Shemoncky, as administrator, 
executed an agreement with the employer for |100 to pay the funeral 
expenses of the deceased. The said agreement which, is really only a 
receipt for the money was signed by two witnesses, and made no refer- 
ence, whatsoever, to any dependents, and no consideration in regard 
to thenl was included in this agreement or receipt. 

On October 7, 1919, the administrator filed a petition asking for a 
review of the said agreement on the ground that the said William 
Bubble had left a widow and other dependents living in Europe at 
the time of his death, and, because of interruption of communication 
they were unable to present their claims for compensation." 

The said petition also set out that the defendant had promised 
the petitioner at the time of the payment of the money, that it would 
pay compensation to the widow and children of the deceased as soon 
as the proper names could be secured. The defendant filed its aiiswer 
denying these averments. 

Upon hearing the petition, counsel for Shemoncky made the fol- 
lowing offer: 

"We propose to prove by Simon Shemoncky, adminis- 
trator of William Bubble, that at the time he signed the 
agreement for flOO funeral expenses, in this case, that 
P. J. O'Boyle, claim agent for the Scranton Coal Co., 
promised and induced him to sign that agreement by the 
representation that when he was able to show that the 
widow and children of William Bubble were alive the 
Scranton Coal Co. would pay compensation according to 
law. These same facta I propose to corroborate by the 
testimony of Joseph Glinsky, who was present at the 
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time, and also by the teatiroony of John Denavage, who 
was also present at that time, that this agreement for 
tlOO was signed by such inducement. It is also included 
in the offer of proof that the death was on June 1, 1017, 
and the agreement of the administrator providing (or the 
payment of f 100 for funeral expenses was executed and 
the money receipted for on August 6, 1917." 

The defendant having objected to the offer, the Board ruled as 
follows: . 

"The Workmen's Compensation Board rules that the 
offer of proof is incompetent, irrelevant and immaterial. 
That the agreement provides for the payment of flOO 
which is the statutory fee for the last sickness and fun- 
eral expenses of the deceased. That the petitioner pre- 
sents no power of attorney or no authority to represent 
the widow and dependents. That there is no competent 
party before us. That the widow has not exercised her 
rights under the Act, and either she or any properly con- 
stituted representative would be now barred by the stat- 
ute .of limitations. The petition is accordingly dis- 
missed, and exceptions noted for petitioner." 

We have outlined in full the above proceedings so as to create a 
record for the benefit of the petitioner, should he see fit to cause the 
same to be presented to the court for review. 



" Wall V. Pe»nsylvaiiia E. R. Co. 

Dependency — Parents, 

Parents are dependent upon a son when it is ehown that tbey could just make 
euds meet on the farm with the assistance of tlie son, and the latter left the farm 
and Bought more lacrative employment with the express purpose of helping his 
parents. 



Appellant represented by Oliver R. Snyder, Pittsburgh. 
Appellee represented by T. W. Albertson, High Point, N. C. 

OPINION BY COMMISSIONEK HOUCK— December 19, 1919. 

The only dispute in this case is as to whether the claimants, the 
father and mother of Murphy Wall, were dependent on bim for sup- 
port. 

Murphy Wall was about nineteen years of age and worked on his 
father's farm at Trinity, N. C, until about August 28, 1918, when 
he, went to Pittsburgh to secure employment with a railroad company 
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for the purpose of increasing his earnings. He secured emplojment 
about the second week in September as a, locgmotive fireman of the 
Pennsylvania R. E. Co., and he met with an accident on October 9, , 
1918, while in the course of his employment, which resulted in his 
death on October 24, 1918. During the time he was employed he did 
not send any of his wages to his parents, but on September 23, he 
gave f20 to his aunt, with whom he boarded, to keep for him until 
he received his next pay, at which time he intended to put an addi- 
tional sum to it and to have it all sent to his parents. Testimony 
shows that the claimants have ten children, the oldest being nine- 
teen years of age and the youngest seventeen montlis, and that, while 
the father owns a farm valued at about $2500, there is a mortgage 
against it amounting to |1600, While the deceased son worked for 
his father on the farm he did so without pay, and his father bought 
all his clothes for him. With the aid of this son the claimant was 
just about able to make ends meet, and his son sought more lucrative 
employment with the express purpose of helping his parents along. 
From all this evidence the Referee concluded that the claimants were 
dependent to some extent upon the earnings of their deceased son 
and awarded them compensation. We can find no manifest error 
in the award which would justify us in setting it aside. 

The findings of fact and conclusions of law and award of the 
Referee are, therefore, affirmed, and the appeal is dismissed. 



Critchlow v. Steen. 

' Compenaaiion agreement — Modification. 

A compensation agreement will QOt be terminated while the claimant Btill has a 
partial disability, but it will be modified to provide tor partial disability in accord- 
ance with the present earning capacity of the clamant. 



Appellant represented by W. C. Brown, Pittsburgh. 
Appellee not represented, 

OPINION BY COMMISSIONER HOUCK— December 19, 1919. 

Heamg de novo held at Pittsburgh. 
In this case the claimant met with an injury on November 16, 1916, 
as a result of which the bones in the back of his right hand were 
broken. The parties entered into a compensation agreement and 
compensation was paid to January 1, 1918. On January 2, 1918, the 
defendant filed a petition to terminate the agreement and after hear- 
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ing the agreement was modified to provide compensation at the rate 
of ?5 per week from Januarj- 2, 1918. On April 23, 1918, the de- 
fendant presented another petition to terminate the agreement, which 
petition was later withdrawn. On March 19, 1919, the defendant by 
his insurance carrier, the Aetna Life Insurance Co., again presented 
a petition to terminate the agreement and after hearing the Referee 
modified the agreement to provide compensation at the rate of }I2.92 
per week from Januar)' 1, 1919, The defendant appealed from this 
order and the Board granted a heaiing de novo, and, by agreement 
at the hearing do novo, the testimony taken before the Keferee was 
adopted as though taken before the Board and the only question 
seriously disputed concerned the calculation of the claimant's present 
earning power. 

The claimant is now engaged in running a farm which is owned 
by his father. He makes a living from the farm and also gets a share 
ol' the crops. From the evidence submitted the Referee found that 
the claimant's present earning capacity is |16.15 per week or equiv- 
alent to $70 per month. He based this calculation on the evidence 
of Dr. J. L, Christy who employes a man to run his farm and pays 
him $40 a month and furnishes him with certain privileges such as 
house, wheat, cows and chickens, and the witness estimated the value 
of the privileges at $30 per month, which would make to total which 
he pays his employe $70 per month. The claimant estimates that he 
is making less than $2 per day, although he was unable to calculate 
with any degree of certainty. At the hearing de novo the claimant 
testified that he is not making any actual cash as it takes all he 
earns from the sale of the crops to buy fertilizer and other things 
required to run the farm. His hand is still in such condition that he 
is unable to perform the same kind of work as he was performing at 
the time of the injury; namely, dressing tools, and it seems that 
running a farm ia about the best employment he can secure at this 
time. 

Prom all the evidence in the case the Board makes the following 
findings of fact: 

FINDINGS OF FACT. 

1. That neither parties waived the operation of the provisions of 
the Workmen's Compensation Act of 1915. 

2. We find from the records in this case that the claimant, Thomas 
Critchlow, was employed by R. S. Steen, ae a tool dresser and whUe 
in the course of his employment on November 16, 1916, he was injured 
by having the bones in the back of his right hand broken, and follow- 
ing the injury the claimant and defendant entered into Compensation 
Agreement No. 55756 for the payment of compensation at the rate 
of $10 per week and under this agreement compensation was paid to 
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January 1, 1918. On January 2, 1918, a petition was filed by the 
defendant for the tei-mination of compensation, which petition was 
referred to Referee Christlej, who made an order modifying the 
agreement to provide compensation at the rate of |5 per week from 
January 2, 1918. On April 23, 1918, another petition was presented 
by the defendant to terminate compensation, which petition was 
later withdrawn. On March 19, 1919, the defendant by its insurance 
carrier, the Aetua Life Insurance Co., again presented a petition to 
terminate the agreement, which petition was referred to Referee 
Christley, who made an order modifying the agreement to provide 
compensation at the rate of f2.92 per week from January 1, 1919, 
until the claimant's disability ceases or changes in extent, not to 
exceed the limitations of the Workmen's Compensation Act. 

3. That the condition of the claimant's hand is gradually improv- 
ing, but that he is still unable to resume his former occupation as 
tool dresser. At the present time he is working on a farm from which 
he obtains a living for himself and family, and also a share of the 
crops. That his present average earning capacity is equivalent to 
?70 per month or $16.15 per week. His weekly wages previous to the 
injury were $22, making a loss in earning power of $5.85 per week. 

From the above findings of fact the Board draws the following 
.conclusions of law: 

CONCLUSIONS OF LAW. 

1. That Article III of the Workmen's Compensation Act of 1915 
applies to the contract of employment which existed between the 
claimant and defendant. 

2, That the claimant still having a partial disability, the compen- 
sation agreement should not be terminated but that the agreement 
should be modified to provide for compensation for partial disability 
in accordance with the present earning capacity of the claimant 

ORDER OF MODIFICATION. 
The Board accordingly orders that the order of the Referee modi- 
fying compensation under Agreement No. 249982 to provide compen- 
sation at the rate of $5 per week be further modified to provide com- 
pensation for the claimant at the rate of 50% of f5.85, his loss in 
earning power, or $2.92 per week from January 1, 1919, until his dis- 
ability ceases or changes in extent, not to exceed the limitations of 
the Workmen's Compensation Act of 1915, 
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Lower v. Philadelphia & Reading By. Co. 

Intra-itate eommeroe — DittinffuUhcd from inter-Hate. 
A person is engaged in intra-atate commerce when he is engaged in shifting two 
empty ears bound for a point within the state, even though other cars of the train 
contained inter-state shipments. 



Appellant represented by George Gowen Parry, Philadelphia. 
Appellee represented by George C. Klauder, Philadelphia. 

OPINION BY MACKKEY— Chairman— December 19, 1919. 

On July 17, 1919, Lower the deceased hnaband of claimant, was 
employed as a brakeman on a local freight train running from New- 
town, Pa., to Fairhill Juflction, Philadelphia. The train consisted 
of nine cars, two of them consigned to Erie avenue and the remaining 
seven to Fairhill Junction, the terminus of the train. When the train 
reached Olney, a way station, the conductor decided to shift his cars 
in order to get the two cars destined to Erie avenue together, bo that 
he could drop them at Erie avenue and proceed with the rest of the 
train to Fairhill Junction without doing any shifting at Erie ave- 
nue, where the work had to be done over an interlocking switch. 
The two Erie avenue cars were empty, had not come from, and were 
not bound to points outside of the State. The cars for Fairhill Junc- 
tion contained Inter-state shipments. While ihe shifting 'fras in 
progress at Olney, while signaling, the deceased was struck by a 
train on another track and was killed. The Referee awarded com- 
pensation for the death of Lower, holding deceased was engaged in 
intra-atate commerce. Defendant appealed, contending that Lower 
was engaged with the defendant in inter-state commerce at the time 
he was killed, and, therefore, his dependents were not entitled to ' 
compensation. 

The testimony of Whitty, the conductor of tJie train, showed that 
the movement which was being performed at the time of the accident 
was a movement at the point for the convenience of the defendant, 
and for the purpose of getting two intra-state cars together at the 
head of the train in order that they might be more readily dropped 
at Erie avenue, and that the train might then proceed to Fairhill 
Junction with the rest of the cars in the train. 

It thus appears that at the time of the accident the main purpose 
of the switching operation in which the defendant was engaged was 
to further the delivery of the freight cars in the train which were 
engaged in intrastate commerce. Under the evidence in this case the 
Referee could not have possibly found that the deceased employe at 
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the time of the accident was engaged in inter-state commerce, and 
that the act he was doing was for the express purpose of furthering 
the transportation of the interstate commerce. 

In Murray v. R. K., 263 Pa,, the plaintiff was a brakeman on a local 
freight train and was injured while in the act of setting a handbrake 
on a freight car as the train crew, of which he was a part, was shift- 
ing cars in the yard of the Aetna Chemical Co. in Allegheny county. 
WhUe so engaged the brake slipped and the plaintiff was injured. 

He brought suit against the defendant, bis right to recover being 
based upon the theory that he was at the time engaged in inter-state 
commerce, and that the defendant was negligent. The trial judge 
directed a verdict for the defendant and the plaintiff appealed. The 
l)laintiff's contention that he was engaged in interstate commerce 
was based on proof that three of the cars included in the train con- 
tained material consigned from points without the State for delivery 
to the Aetna Chemical Co. Part of the duty of the crew, if reqiiired 
to do so by the perBon in charge of the yard, was to shift cars in the 
various yards located along the line of the route. The particular 
car on which the accident occurred was empty and had been standing 
in the yard of the chemical company. Its removal to another track 
was desirable and in making such transfer the loaded cars consti- 
tuting the train were not detached, but remained in their position, 
and the empty cars coupled to the rear end. No reason for shifting 
the said cars was given. The court said: 

"Even though we assume three of the cars attached to 
the train were inter-state .cars, it does not appear that 
the work in which the crew, including the plaintiff, was 
employed at that particular time in connection with in- 
terstate commerce. On the contrary, the crew was occu- 
pied in the purely local act of shifting cars from one 
jjart of the yard to another as the owner might require, 
in accordance with the customary duties it performed 
daily in the various yards along the road. The switching 
operation was not shown to be incidental to, or made for 
the purpose of delivering inter-state freight ; nor was the 
crew at the time engaged mainly in the operation of an 
interstate train. Its primary duties were intrastate and 
became inter-state only as it was from time to time en- 
gaged in the delivery of through freight from other 
States. Accordingly, the burden was on the plaintiff to 
show that at the time of the accident the main purpose 
of the switching operation was to further the delivery of 
the particular car in the train consigned from points 
beyond the State. That burden he failed to sustain, and 
the verdict of the lower court for the defendant was 
affirmed," 
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In the case at bar the defeadant bae failed to meet the hurden of 
proving that "the main purpose of the switching operation was to 
further the delivery of the particular cars in the train consigned from 
points beyond the State." The testimony clearly shows that the pur- 
pose of the shifting operation was to further the delivery of the par- 
ticular cars in the train which were admittedly engaged In intra-state 
commerce. 

The Referee.has found as a fact in this case that at the time of the 
accident deceased was engaged with defendant in intrastate com- 
merce, and from a consideration of the evidence we are not disposed 
to disturb such finding. 

The findings of fact and conclusions of law of the Referee are 
therefore affirmed. 



Sipple V. Delaware, Lackawanna & Western R. R. Co. 

A^eemcitt — When terminated 6» act of claimant. 

A compenaation agreement will be terminated wlien elaimnat returns to do lighter 
work flt the same wages or higher wages and is then dismissed by his employer for 
absenting himself from his employer's premises without a permit, during working 
hours, and for indulging in intoiieants while on duty. 



APPEARANCES. 

Claimant represented by H. S. Alworth, Scranton. 
Defendant represented by J, fl. Oliver, Scranton, 

OPINION BY MACKEY— Chairman— December 19, 1919. 

This appeal was duly argued and after due consideration, a hear- 
ing de novo was granted July 10, 1919, which hearing was fixed for 
Kovemtier 20, 1919, at Scranton. 

When this case was called for hearing before the Board counsel 
submitted it upon the record and testimony before the Referee, no 
further testimony being offered before the Board. 

From the record and evidence thus submitted we find the following 

FINDINGS OF FACT. 

1. Albert Sipple, the claimant in this case was an employe of 
defendant railroad, and on June 24, 1918, while in the course of his 
employment for defendant was injured by breaking bis arm. 

2. The said Albert Sipple, claimant, and Walker D. Hines, Direc- 
tor General of Railroads, were parties to Compensation Agreement 
No. 615830 in connection with said injuries sustained by Sipple. i_^ "^ 
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3. That at the time Sjpple sustained said Injuries he was working 
for defendant as a car repairer, and on August 28, 1918, at his re- 
quest, he was given an order to return to work at some light employ- 
ment, which he did, being assigned by defendant to supervise the 
work in connection with the repairing of cars. At this position he 
received the same or higher wages than he 'i^ceived prior to the acci- 
dent. 

4. Under the compensation agreement above recited, Sipple was 
paid compensation up to and including August 15, 1918, and it ap- 
pears the petitioner is ready and willing to pay him compensation 
up to August 28, 1918, when he returned to worlc. This compensation 
is now at the office of the paymaster of defendant, together with fiual 
receipt, but Sipple refuses to accept said money and sign said receipt. 

5. On November 22, 1918, the said Albert Sipple was dismissed 
from his employment, with petitioner, for the reason that he was 
found absent from his place of employment and from his employer's 
premises, without permit, during working hours, and also for in- 
dulging in intoxicants while on duty, which conduct was contrary to 
the rules, regulations and orders of the employer of the said Albert 
Sipple. , 

6. That the termination of his employment on November 22, 1918, 
was for reasons other than his inability to do the work which he was 
then performing and independent from any result of the injuries he 
received, 

7. That both Albert Sipple and Delaware, Lackawanna & Western 
E, E. have accepted Article III of the Workmen's Ooropensation Act 
of 1915, and were bound by the provisions thereof. 

In accordance with the foregoing findings of fact we make the 
following 

CONCLUSIONS OP LAW. 

1. That Albert Sipple's dismissal from the employment of the 
Delaware, Lackawanna &. Western Railroad Co. on November 22, 
1918, was for other reasons Ihan his inability to do the work which 
he was then performing and independent from any result of the in- 
juries he received. 

2. That since August 28, 1918, the said Albert Sipple has been 
physically able to work and earn a weekly wage equivalent to or in 
excess of the amount which he was receiving prior to June 24, 1918, 
when he sustained the accidental injuries as aforesaid. 

;t. It therefore follows that Compensation Agreement No. 615830 
is hereby ordered tenuinated as of .\ugust 28, 1918. 
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Wadsworth v. I'ennsylvania R. B. Co. 

Cotme of employment. 

A track walker for a railroad compaof, wbo reports fur work at a designated 
meetiDg place and is traosported to tbe place tlie actaal work is to be performed, and 
is injared after work but before he has reached the place be reported at in the mcim- 
iog, is in the course of hia employment, even though he boarded a freisbt train and 
intends riding beyond the mcoting place of the moraisg. 



APPEARANCES. 

Claimant appeared in person. 

Defendant represented by 0, E. Snyder, Pittsbui^h ; H. Z. Maxwell, 
Philadelphia. 

OPINION By COMMISSIONER SCOTT— December 19, 1919. 

Hearing de novo at Aitoona. 

A hearing de novo in the above entitled case was held at the Com- 
merce Buildihg, Altoona, before the Board, at which time it was 
agreed by the parties that the testimony taken by the Referee should 
be adopted, and additional testimony was also tai^en by the Board. 

FINDINGS OF FACT. 

1. Blair K. Wadsworth lived at Dnncansville on the line of the 
Pennsylvania Railroad between Oallitzln and Altoona, with his 
father, J. D. Wadsworth, who was a section foreman covering that 
part of the defendant's line from immediately west of New Portage 
Jnnction to the east end of the Gallitzin tunnel, and a short time 
before the happening of the accident the son, Blair B. Wadsworth, 
had been transferred from the gardening department to the main- 
tenance-of-way department as a traclc worlcer under his father, 

2. Tiie claimant's average weekly wages at the time of the acci- 
dent were in excess of f20, and neither the claimant nor the defend- 
ant had rejected the provisions of the Worlunen's Compensation Act. 

3. On August 20, 1918, the division gang of which the claimant 
was a member, was working on the New Portage branch some five or 
six miles off the main line. ■ Under the letter of instructions issued 
January 9, 1918, and in force August 20, 1918, it is provided that the 
time of hourly men, and the claimant was working on an hourly 
basis, shall begin at the designated reporting time for duty at the 
tool house or other assigned point, etc. On the morning of the 29tb 
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of August, 1918, the designated point of going to work for the men 
of this gang, including the claimant, was at Duncansville where they 
were^ to endeavor to get a westbound freight. After the day'a work 
the claimaut with the other laborers were directed by the foreman, 
Wadsworth, to return to Duncansville. 

1. It was the custom for the foreman to use a pasa which had 
been issued to him to get his men to and from points of work. On 
the 19th the foreman's pass had been given to the son and after the 
men had come off the Portage branch on to the main line and brought 
their motor car, which the men used to transport themselves from 
rmnt to point in their work, they proceeded eastward toward Dun- 
cansville to a point on the main line where a tool house was situated. 
In order to fake the motor car in safety across the tracks to the tool 
house, J. D. Wadsworth, the foreman, directed his son to go back 
along the track and flag the eastbound freight, which duty he per- 
formed and immediately boarded the freight train for the purpose of 
riding home to Duncansville, the point of departure in the morning 
and after riding a short distance the cars bumped together and jolted 
him off. The train passed over him and he sustained injuries to hia 
head and to his left arm of such a nature that it was necessary to 
amputate the arm between the shoulder and the elbow. 

5. The claimant at the time of the accident was upon the premises 
of the defendant and had not yet reached the point where he had 
gone upon the premises in the course of hia employment in the morn- 
ing and we find that be was still in the course of hia employment 
when the accident happened. 

CONCLUSIONS OF LAW. 

1. Both the claimant and defendant were bound by the provisions 
of Article III of the Workmen's Compensation Act of 1915. 

2. In accordance with the foregoing findings the claimant is en- 
titled to compensation for the loss of an arm at the rate of 50% of 
|20, or the sum of f 10 per week for 215 weeks, the defendant to be 
entitled to a credit for any money already paid on behalf tof com- 
pensation due. 



There is awarded to Blair B. Wadsworth to be paid by the Penn- 
sylvania R. E. Co., the sum of $10 per week for a period of 215 weeks, 
banning September i, 1918. 
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Thomas v. Delaware, Lackawanna & Western B. E. Co. 

Violence to physical structuo of body — Apoplexy — DUease — Aggravated by accidont. 

The decelised was iiijurctl on thp head, back and leg by a fall off the root of the 
mine. He was treated for his iujnry and was able to walk about aii weeks later. 
At the time of the nccident the deceased was suffering from arterio sleroBis, and 
valvular heart disease. About a year after the accident he died from a stroke of 
apoplexy. It was contended by the claimant that the accident aggravated the dis- 
eaae and tended to Ijnstrn death. 

The Board held that tb« claimant had failed to meet the burden of proof devoh-ing 
upon her to show that the accident caused the apoplexy and disallowed compensation. 



Appellant represented by Roger J. Dever, Wilkes-Barre. 
Appellee represented by D. R. Reese, Scranton. 

OPINION BY MACKEY— Chairman— December 19, 1919. 

Tills appeal was submitted on briefs May 1, 1919, and after due 
consideration a hearing de noi!o was granted June 7, 1919, which 
hearing was fixed for July 10, 1919, which was continued by agree- 
ment of counsel. A hearing was fixed for November 20, 1919, when 
the case was heard at Scranton. 

When this case was called for hearing before the Board the counsel 
for claimant and defendant submitted it upon the record and testi- 
mony before the Referee, save that the testimony of two physicianB 
was taken upon the request of claimant. 

FINDINGS OF FACT. 

1. William J. Thomas, claimant's decedent, was employed as a 
company miner by the Delaware, Lackawanna & Western R. R. Co., 
defendant, at its Stores No. 3 colliery, situated in Lackawanna county, 
and on November 24, 1917, while in the course of his employment, he 
met with an accidental injury by being struck- by a fall of roof, sua- 
taining a sprained back and contused leg. 

2. That as a result of the said accidental injury Compensation 
Agreement No. 511500 was entered into between the parties thereto, 
under which l^omas was paid compensation at the rate of ?9.29 per 
week, which compensation agreement was approved by the Work- 
men's Compensation Board on January 15, 1918, 

3. That reasonable medical services were rendered the said Wil- 
liam J. Thomas by defendant on account of said accident. 

4. The said William J. Thomas continued to receive medical 
treatment from defendant railroad company up until November 11, 
1918, When he was confined to his bed and on November 16, 1918, died 
from a stroke of apoplexy, his death occurring nearly a year after 
said accident. ^ 
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5. That after sustaining the accidental injury on November 24, 
1917, the said William J, Thomas was confined to hia home for 
approximately six weeks and thereafter he went to the Moses Taylor 
hospital for treatment twice a week up until November 11, 1919, when . 
be was again confined to his bed by reason of a stroke of apoplexy. 
At the time he was stricken with apoplexy he had about fully re- 
covered from the accidental injury which he sustained as aforesaid. 

6, The death of- claimant's decedent, on November 16, 1918, was 
not due to the injuries sustained, as aforesaid, hut was due to a 
stroke of apoplexy which in no wise was caused bf or contribtuted to 
hy the accidental injury he sustained on November 24, 1917. 

DISCUSSION. 

WiUiam J. Thomas, deceased husband of claimant, was employed 
by defendant as a miner j that on November 24, 1917, while in the 
course of his employment, and by reason of the fall of a roof on him, 
he sustained certain injuries consisting of abrasions and contusions 
on hia head, back and left leg— at the time he was between 65 and 67 
years of age. Dr. Davies the family physician testified that deceased, 
at the time of the accident, had an advanced condition of arterio 
sclerosis and a valvular heart disease, and that he had been treating 
him for some time prior to the accident for this condition. 

After the accident, Mr. Thomas made weekly or semi-weekly visits 
to the hospital for treatment, and he went to the hospital with the 
aid of a cane. Dr. Wall, the physician for defendant testified as to 
the heart disease and hardening of the arteries, and that deceased 
had a very high blood pressure. On November 11, 1918, Mr, Thomas 
suffered a cerebral hemorrhage, which confined him to his bed imme- 
diately, and on November 16, 1918, he died of apoplexy. 

Dr. Davies, claimant's physician, testified that in his opinion the 
arterio sclerosis and the valvular heart disease were aggravated by 
the accident; he testified, page 7 of notes of testimony: 

"A. Well, the man was a sick man all of the time 
and being employed in a hazardous occupation it was 
possible that the disease from which he suffered would 
be increased and hurried by the fact of working. My 
idea of why the death should be considered as a final con- , 
summation of his disease then, as well as the accident, is 
simply this: that it was sufficiently bad so that a slight 
accident might have caused him — the hurt was so bad 
and the condition of his blood vessels was so bad that a 
simple accident might have caused death." 

Dr. Wall, defendant's physician, testified that the death of de- 
ceased on November 16, 1918, was in no wise the result nor attribut- 
able in any degree to the accident 'if a year previous; that an injnry 
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might cause a cerebral hemorrhage in a man who was sufiFering from 
an advanced stage of valvular heart disease and arterio sclerosis; 
that an injury in the nature of a strain would very likely thus result ; 
that it was inconceivable that injuries to some of the internal organs 
might place an additional burden upon the heart and arteries tbat 
would result fatally. 

The burden of presenting such proofs from which a reasonaWe 
inference can be drawn, that the cerebral hemor-rhage was the re- 
sult of an accident and not the ordinary and to be expected result of 
the disease he undoubtedly had, was upon the claimant. (Lesko v. 
Lehigh Valley Coal Co., 5 Dept. Reports 2366.) Moreover, where the 
evidence fails to show that the accident produced the stroke of apo- 
plexy, the Board will not conclude that such was the case and award 
compensation. {Lydon v. Delaware, Lackawanna & Western E. R. 
Co., 4 Dept. 2138.) 

We are of opinion that the testimony before the Board does not 
support the inference that the accident caused the stroke of apoplexy, 
and that the claimant has failed to meet the burden of proof required 
in all cases where compensation is awarded. 

In the case at bar there were no fractured bones; no particular 
strain, hut the injuries consisted of contusions and slight abrasions 
tO'the back, head and leg, and it seems to us, under the testimony, 
that this would eliminate the possibility of these injuries aggravat- 
ing the disease which deceased undoubtedly had. This is strength- 
ened by the fact that deceased apparently recovered from his injuries 
and lived for a year after he was injured. 

In Smith v. Philadelphia & Reading Coal & Iron Co. (C. P. Schuyl- 
kill county), 5 Dept. Reports 409, the court said: "Apoplexy is the 
result of an ailment and not of an accident. • • " if the disease that 
results in apoplexy be such 'disease or infection as naturally' results 
from an accident, proof of the time, the place and circumstances of 
such accident should be made to appear. " " • The Act applied to 
personal injury of accidental origin and such disease as naturally 
results therefrom and such accidental origin must be either external 
violence or physical force." 

We have carefully considered this case, and fail to find that the 
accident produced the stroke of apoplexy, and we therefore find the 
• following 

CONCLUSIONS OP lAW. 

The death of claimant's deceased husband was not the result of an 
accident sustained while in the course of his employment for de- 
fendant, but wag due to natural causes, and therefore the claimant 
is not entitled to an award of compensation. 
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<^„^^ Binek et al. v. Wilkes-Barre Colliery Co. 



Depcn dents — Paren U. 

years of age, gives all of his wages to his parents, it is a fair 
inference that some of tbia moDey aided iu meeting the family expenses, and that the 
fattier and motlier were dependent upon the son to aome extent. 



APPEARANCES. 

Claimant represented by Roger J. Dever, Wilkes Barre. 
Defendant represented by Nicholas Dano, Jr., Scranton. 

OPINION BY COMMISSIONER SCOTT— December 19, 1919. 

Hearing de novo at WUkeB-Barre. 

This case was called for bearing before the Board November 19, 
1919. By agreement of counsel for the parties the testimony which 
had been taken before the Referee was adopted aa if taken by the 
Board. Neither party produced any additional testimony, submit- 
ting the matter upon the record and the testimony. 

If an award is made in this case it must be largely upon the testi- 
mony of the father and mother. Their testimony taken before the 
Referee ia unsatisfactory and uncertain. This may be partly due to 
the fact that there was no interpreter in the case of the father and 
the witness may not have fully understood the questions and accu- 
rately answered them. However, the defendant's counsel cross-ex- 
amined the witnesses at great length and detail and various items of 
expense were brought out. These matters show clearly that there 
was not careful economy used by the claimants and their family, but 
the Board cannot set up any special standard to which employes 
shall be held in the use of their wages, if the expenditures are not 
out of keeping with that of other persons similarly situated. 

It appears that when George, the deceased son, was living he was 
receiving from $90 to ?100 a month, the father $90 a month, the son 
John |90 a month, the daughter Mary J25 a month, and the son Peter 
$30 a month, which would make a total income of |325 a month, all 
of which seems to have been paid unless it was the husband's earn- 
ings, into the mother's hands, making a common fund, and that from 
this common fund all expenses were paid. The items of expense are 
roughly and in bulk stated to be for store account, which included 
groceries and meat and other incidentals, |170 a month ; clothing, 
$90 per month, and in addition to this certain expenses of taxes and 
insurance and dues amounting to |25 or $30 a month, not including 
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money paid out on account of the tuition of Josephine, one of the 
girls who was away at Bchool and which cannot be considered aa 
part of the living expenses of the home. These expenses amount to 
about fSOO a mouth. 

It further appears that there was some income from a mortgage, 
amounting to |72 a year and that there was no rent to be paid, aa the 
claimants own the property in which the family lived. There was no 
savings in bank shown and the claimants testified that they were 
unable to save any money at all out of the wages of the entire fomily. 
The wages received by Mary and Peter, |25 to $30 a month, would 
not In the judgment of the Board make them fully self-supporting. 
It does not appear that John received spending money, but it is 
probable at his age that he did. The amount of his salary per month 
was such that he would be self-supporting and possibly contribated 
something to the family expenses, over and above what be may have 
received for his personal use or on account of his share of the family 
expenses. It must also be remembered that there were three minor 
children, two of whom attended school, none of whom brought any 
Income into the family purse. 

There is not in this case as satisfactory corroboration of the items 
of expense as the Board could wish, but from a consideration of the 
whole situation the Board is of opinion that as all of the wages of 
the deceased son, who was 19 years of age, were turned in to the 
family, it is a fair Inference that some of this very considerable 
monthly salary aided In meeting the family expenses and that the 
father and mother were dependent to some extent upon these earn- 
ings, and we so find. 

FINDINGS OF FACT. 

1. George Rinek, the 19 year old son of the claimants, was em- 
ployed by the defendant coal company at its Madeira mine in Lu- 
zerne county, and on December 12, 1918, while working as a laborer 
in this mine was accidentally killed by a fall of rock. He was taken 
to a hospital but died the same day. 

2. Alex Rinek, the father, at the time of the death of the son, 
was 51 years of age, in ordinary good health and with an earning 
capacity as a coal miner of J90 per month net, and Frances Rinek, 
the mother, was 42 years of age and did the work of her own house- 
hold. All of her eight children, except her daughter Josephine, who 
was away at school, lived at home. 

3. John Rinek, aged 22 years, earned |90 per month which he 
turned over to his mother, George, the deceased son, at the time of 
his death, was earning from $90 to $100 per month, which was also 
paid in to the mother. Mary and Peter were also working and turned 
in to the family fund $25 to $30 per month. The remaining children 



were mioors under twelve yeara of age and earned no wages and were 
dependent upon the claimants for maintenance, clothing and school- 
ing. 

4. That the claimants owned the home where the family lived and 
that there was no indebtedness; that the claimants held a mortgage 
on property in Luzerne county in the 8um of |1^00 yielding 6% 
interest per annum, less State taxes. That the total earnings of the 
children and the father were about $325 per month and that the en- 
tire family expenses, not including schooling of Josephine, who was 
away at school, amounted to about J300 a month. 

5. That the claimants looked to and to some extent depended 
upon the earnings of the deceased son, George, which were given by 
him to his mother to be used for his own and the use of tlie other 
members of the family, and we find that they were dependent for 
support to some extent upon the earnings of this deceased son. 

6. That the funeral expenses were f300, no part of which was 
paid by the defendant. 

CONCLUSIONS OF LAW. 

In view of the foregoing findings of fact the claimants under Sec- 
tion 307, are entitled to compensation at the rate of 20% of |20 per 
week since the average weekly wage of the decedent was in excess 
of ?20. 

AWARD. 

There is awarded to Alex and Frences Binek, dependent parents, 
compensation at the rate of $4 per week for the period of 300 weeks, 
banning December 27, 1918. There is also awarded the sum of 
$100 for funeral expenses. 



Kondos V. E. M. Weichert Co. 

Compengalion agreement— When it will not be terminated. 

A compenaatloD agreement will not be terminated when, the evidence shows that the 
claimant is totally disabled, and there is no improvement in the condition of his 



Appellant represented by John M. Keed and W. C. Brown, Pittsburgh. 
Appellee represented by G. Roy Keitzer, Pittsburgh. 

OPINION BY MACKEY— Chairman— December 23, 1919. 

The petitioner sustained an injury while in the course of his em 
ployment for the defendant on the 7th day of September, 1918. In 
consequence of said injury Compensation Agreement No. 663360 was 
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executed between the parties providing for total disabUity so long aa 
the aame should continue, within the limitations of the law. In 
consequence of the petition filed by the petitioner on March 7, 1919, 
the Referee, to whom the petition had been assigned, ordered a modi- 
fication of the said compensation agreement to proride for the loss 
of the use of the claimant's foot, carrying compensation for a period 
of 150 weeks. On June 30, 1919, this order of the Beferee was affirmed 
by the Compensation Board, it having been brought before ns on the 
defendant's appeal. 

On August 18, 1919, the Referee, because of a petition assigned to 
him, ordered a physical examination , of the claimant, and, on Sep- 
tember 6, 1919, the defendant filed a petition for the termination of 
the said agreement on the ground that the disability of the claimant 
had ceased. This petition was referred to Referee Christley who re- 
fused the said petition on October 27, 1919, after full hearing upon 
the merits of the application. The defendant accordingly appealed 
and the consideration of this appeal is now before us. 

The record shows that while this appeal was pending, the de- 
fendant, on October 31, 1919, filed a petition asking the Board to re- 
view the whole proceedings. We regard this petition as a surplusage 
and really has no place in the record, and will consider the allegations 
of the petition merely as a brief of argument in support of the de- 
fendant's appeal. 

The Referee had before him the clear and convincing testimony of 
Drs. Read, Lang and Ray which sustained him in his finding which 
is as follows: 

"There is some movement in the ankle joint. There is 
absolutely no movement between the tarsal bones. They 
are one mass except that the astragalus and heel bone 
have a sliding motion. All elasticity of the bone is gone 
and there is no noticeable movement in the claimant's 
use of his foot." 

There was an attempt on the part of the defendant to prove by 
experts who had read the testimony and viewed the X-ray plates 
that there was an indication of some improvement. This we regard 
as purely theoretical and not substantiated by the real facts of tie 
case as they appeared before the Referee. We, accordingly, sustain 
the Referee's findings of fact and conclusions of law. 
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Dziklinski v. Delaware, Lackawanna & Western R. B. Co. 

Hearing de novo — Burden of proof. 

A hearing dc novo will be granted when the Board, in reviewing the medical evi- 
dence on appeal, ia of the opinion that the harden of proof has been met by the 
claimant. 



Appellant represented by Ellis & Bobertson, Scranton. 
Appellee represented by D. K. Beese, Scrantcn. 

OPPINION BY MACKEY— Chairman— December 23, 1919. 

In this case the claim petition alleged that deceased suffered an 
accident while in defendant's employ— that in loading coal, when 
part of the roof fell upon him, burying him, crushing his ribs, pelvis, 
back and abdomen and injuring him internally, eventually causing 
his death. 

The case was heard before the Referee, and we have before us for 
consideration a voluminous record. The Keferee found that the 
claimant had not met the burden of proof to show a causal connec- 
tion between the accident and injuries on April 17, 1918, and the 
death of her husband on October 22, 1918, and therefore disallowed 
compensation. Claimant has appealed and contends that the cause 
of the decedent's death was: that the severe injury suffered by him 
so weakened and wasted away the resistive power of the internal 
organs that he died as a result of the injury. 

The testimony as to the accident shows that while deceased was 
working on April 17, 1918, he was struck by a piece of rock about 12 
feet long and 8 feet wide— the rock, in its fall, first struck a car, and 
then stiiick the deceased ; it was necessary for three men to lift the 
rock so that deceased could be released therefrom. Immediately after 
the accident deceased was removed to the hospital, certain X-ray 
photographs were taken of the injuries, which disclosed a fracture 
of the pelvis. His chest was also injured and also his lower spine. 
The hospital records also show that large doses of cathartics were 
administered, in order to get his bowels to act. He left the hospital 
on May 28, 1918, and returned home, where he continued to have 
trouble with his bowels— having "bloody stools." He was readmitted 
to the hospital on September 18, 1918, to be treated for hemorrhage 
of the bowels. He was dischai^ed from the hospital on October 10, 
1918, not because he had recovered", but at his own request to go 
home. After returning home from the hospital deceased continued 
to fail and become weak, and had diflficulty in getting his bowels to 
move. Deceased became so ill that on October 17, 1918, Dr. Griffiths' 
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was called and found him suffering from hlgli fever, pains in the 
chest, rapid pulse and some bloody expectoration, and made a diag- 
nosis of pneumonia — deceased died on October 18, 1918. 

Br. Thompson and Dr. Oibbons, physicians on behalf of claimant, 
testified that on March 18, 1919, a post mortem was held. The body 
of deceased was found in a state of preservation. Dr. Wall and Dr. 
Whit^, on behalf of the defendant, were present at this autopsy. At 
the post mortem, and upon opening the chest, a large clot of blood 
was found. Portions of the lung were removed. Upon placing the 
portions of lung in water it was ascertained that they floated thereby 
establishing the fact that there was no evidence of pneumonia. An 
examination of the abdomen at the post mortem by Dr. Thompson, 
when the pelvis was reached, disclosed a bony protuberance on one 
side of the median line as large as a hen egg over which the bowel 
passed. The bowel was found contracted for a distance of about two 
inches to such an extent that it would not admit a wheat straw. The 
part above the stricture was greatly dilated as compared to the part 
Jjelow the stiicture, showing evidence of pressure on it. Dr. Thomp- 
son testified that at the post mortem there was revealed a stricture 
of the bowel and just beyond that stricture was a bony protuberance 
of the spine. That the cause of death was the accident, which caused 
the fracture in the pelvis bones and an injury to the lower bowel; 
that with the straining to have a passage of the bowels he had a rup- 
ture of a blood vessel and caused a hemorrhags in his pleural cavity. 
It showed that deceased had a fracture of the pelvis about the junc- 
tion of the lumbar and sacral vertebrae and that adhesions of the 
bowel had caused his stricture. There was a bony protuberance, half 
the size of an egg, immediately back of the bowel, a little to the left 
aide — and that the real cause of death was primarily the injuiy. 
There was also a chronic obstruction of the bowels, and in his opinion 
the death was the result of the accident. 

Dr. Wall, called on behalf of defendant, testified that when de- 
ceased returned to the hospital on September 18, he complained of 
pains in his head and of distress in his abdomen, and bloody stools ; 
he also had inflammation of the intestinal tract; he also complained 
of pains in the back; that the accident and injuries did not cause 
his death. 

Dr. White testified, on behalf of defendant, that he was present at 
the post mortem ; he was satisfied that deceased did not have pneu- 
monia ; he also testified there was no obstruction of the bowels ; that 
the symptoms of intestinal troubles are pains; he, however, testified 
in answer to a hypothetical question that deceased had died of 
pneumonia ; this witness, however, admitted that a person may have 
a fracture of the pelvis for a period of six months and then die as 
the result of the injuries. l. 



Dr. Smith, called on behalf of def^idant, testified that injury was 
not the cause Of death, but he admitted that the hospital chart indi- 
cated that the patient had some trouble with his bowela. 

A number of disinterested witnesses were called on b^alf of the 
claimant to prove that deceased was a strong, healthy and robnst 
man prior to the accident on April 17, 1918, that after the accident 
he failed in health and continued to fail until his death in October, 
1918. 

The quetiou squarely arises: Has the burden of proof in this class 
of cases been met by the claimant to show that the injuries received 
by her deceased husband were the cause of his death? We have care- 
fully considered the testimony in this case, including the medical 
testimony, and although the defendant's doctors testified that the 
accident did not cause the death, we feel that inferences may fairly be 
drawn therefrom that the deceased husband of claimant died as the 
result of the injuries received by him on April 17, 1918. The testi- 
mony as to the extent of the injuries of deceased, as to his weakened 
condition between the date of the accident and the time of his death ; 
that he was unable to work and was gradually wasting away, leads 
to the conclusion that the accident was the cause of his death. There 
is no evidence to contradict the fact of the weakened condition of 
deceased after the accident and until the time of his death. In our 
judgment, under the evidence in this case, there is every indication of 
a causal connection between the accident and the death. 

We are of the opinion that a hearing de novo should be granted 
(nd it is BO ordered. 



Hovis V. Johnson. 



Funds — Distribution. 



Ad order of distribudoQ of compeasation funds will not be s 
made in compliance with the provisions of the Act. 



Appellant represented by Albert A. Geary, Clarion. 
Appellee represented by W. C. Brown, Pittsburgh. 

OPINION P,Y MACKEY— Chairman— December 23, 1919. 

In this case the appeal raises the question of the proper distribu- 
tion of the various funds in the award. The Referee has followed the 
usual course and what the Board has considered has been the man- 
dates of the Act. The Act itself awards to the mother directly and 
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graduates her award corresponding to the number of children under 
the age of sixteen n-ithin the period of 300 weeks, and then the Act 
itself (Section 307) makes a very decided distinction between the 
mother and children, for it says that at the end of the 300 weeks 
period then the award shall be to each child, and said child being 
under the age of sixteen, we r^ard its proper protection demands an 
order of payment to a guardian. The manner of award by the Referee 
in this case was correct. 

The findings of fact and conclusions of law of the Referee, are, 
therefore, aMnned. 



Schneider v. Rech-Marbaker Co. 

Violence to phyHcai atract-are of hody — Hand — Amptitalion of membert — Recoverv — 
Suicide — Alleged inaanitj/ — No casual conneotioti showinc. 

The deceased Buffered iin accident in the courac of hia employment, which resalted 
in infection. Amputation of the thumb and index finger became necessary, after 
which a marked improvement was shown. Thereafter the deceased committed suicide 
b; drinking carbolic acid. It was alleged that he was iQeane at the time of the 
Utter BC^ and that snch insanity was traceable to the result of the injury. 

Held : There being no evidence to indicate casual connection between the injury 
and the alleged Insanity, compensation must be denied. 



Appellant represented by Walter N. Keating, Philadelphia. 
Appellee represented by Richard A. Smith, Philadelphia. 

()PINION BY MACKEY— Chairman— December 31, 1919. 

Hearing de novo held at Philadelphia. 

HISTOHY. 

On January 21, 1919, William Schneider, a single man living with 
his mother, the claimant, who was dependent upon him for support, 
suffered an injury in the course of his employment for the defendant. 
His average weekly wage was in excess of f20 per week. In conse- 
quence of the accident, he suffered an injury to his thumb and index 
finger of his left hand. These members became infected as a direct 
consequence of the injury, and on February 24, 1919, both the thumb 
tind the index finger were amputated. 

The Referee found that on April 11, 1919, the injured workman 
had entirely recovered from his injury, but that on April 29, 1919, he 
committed suicide by drinking carbolic acid. The Referee further 
found that there was no connection between the injury and this act 
which caused his death. l' 



Upon disposing of the claimant's appeal and granting a hearing 
de novo, the Board through Mr. Scott said : 

"The seventh finding of fact by the Referee, which is: 
'There is no connection whatever between the injury 
and his act of causing his own death,' is appealed from 
as error. This inference or conclusion of fact is the con- 
trolling one in the case. If the evidence supports it, a 
right disposition has been made of the case. However, 
the contention of the claimant seems to be that the nat- 
ural results of the injury caused the deceased employe 
to become insane and that in obedience to an uncontrol- 
able impulse and without conscious volition he com- 
mitted suicide by drinking carbolic acid. There are no 
findings of fact by the Referee as to the effect of the in- 
jury on the state of mind of the employe shortly before 
or at the time he took the carbolic acid, altliough there 
was some testimony as to the actions and statements of 
the employe between^the time of the accident and his 
death, which bear upon his Condition of mind as being a 
possible result of his injury. There arc also some medi- 
cal opinions upon this question not referred to in the 
Referee's findings. 

We think the findings are not as full as should be to 
test on appeal the correctness of the Referee's seventh 
conclusion of fact above stated." 

When this case came on for hearing before the full Board, counsel 
for the claimant, as well as defendant, stated that there was no more 
testimony which either desired to introduce. The testimony which 
had already been taken before the lieferee was adopted as taken be- 
fore the Board. Therefore we will closely scrutinize the testimony 
to determine whether or not under this evidence we will be justified 
in finding that the deceased was insane at the time he committed 
suicide, and it so, whether or not such state of mind was a direct 
result or natural consequence of the pain and suffering incident to 
the amputation of his thumb and first finger. 

The facts as thus disclosed are that the deceased began to visit the 
hospital on the l8th day of February. At that time he was suffering 
from gangrene that had set up in his thumb and first finger of the 
left hand. He was under the dispensary treatment from this date 
until February 24, at which time these infected members were re- 
moved by amputation. After several days and nights of painful 
experience, he recuperated very normally and during the last week 
he remained in the hospital, he rested, slept well and showed rapid 
improvement. He was discharged from this institution on the 5th 
day of March. 

On April 28, 1919, the day before he committed suicide, he was 
examined by Dr. Harvey E. Schock, in the operating room of the 
Maryland Casualty Co., R2i Walnut street, Philadelphia. The doctor 
testified as follows: -. , 
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"Mr. Schneider came to the office for his compensation 
and he was referred to me for an examination to ascer- 
tain the condition of hia left hand, and to see what, if 
anything was to be done regarding treatment and the 
possibility of future use of the hand. I took the thin 
bandage off which was on the hand, it apparently had 
not been removed for some time, and I found an amputa- 
tion of the left index finger at the knuckle Joint, and an 
amputation of the thumb near the second point; the 
skin was entirely healed over, there was a perfect heal- 
ing at the point of amputation ; there was no infection, 
no swelling of the wrist or arm, the hand had apparently 
been healed approximately for ten days or two weeks 
at least prior to his viait to my office." 

The deceased showed no abnormal symptoms during this examina- 
tion. He gave an intelligent history of hia accident and discussed 
his future with this physician, which no doubt shows that he was of 
a sound mind, and we so find. ' 

Dr. Richard W. Larer, who performed the operation, pronounced 
the man cured on April 11, 1919. He could imagine no possible com- 
plication that might develop from that date until the date of the 
suicide that would lead to subsequent infection, or setting up of 
excruciating pain or any condition that would tend to unbalance a 
man's mind because of the pain incident thereto. 

Therefore no evidence in the record indicates an unbalanced or 
unsound mind. The decea,sed had undoubtedly grieved at his mis- 
fortune; had suffered very great pain, and was somewhat concerned 
as to his future^ but it still leaves his act of self destruction unac- 
counted for, and with no evidence to indicate that he was suffering 
any mental aberation at' the time, or if he were, that such mental 
condition grew out of the accident, compensation must be dismissed. 



Postra V. Knickerbocker Smokeless Coal Co. 

Burden of proof — Death from notvial causei. 

The burden of presenting liroof, from which a renaonablp inference contd be drawn 
that the death of tiie deceased was the result of an accident, is upon the claimant. 
Compensation will not be granted when claimant fails to meet the burden. 



Appellant represented by H. J. Nesbit, Piittsburgh, 
Apppllee represented by Eoss R. Scott, Somerset. 
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OPINION BY MACKEY— Chairman— December 31, 1919. 

The defendant haa appealed from an award of compensation in 
favor of claimant, contending that deceased did not die as a resnlt 
of injuries sustained in an accident while in the course of his em- 
Iiloyment, and that the findings of the Referee were unwarranted by 
the evidence. 

Under the Workmen's Compensation Act of 1915, as amended by 
the legislature of 1919, the Compensation Board may examine the 
testimony and finally dispose of the case on appeal. As this case 
comes under said amendatory Act, we will finally dispose of it on 
this appeal. This leads to the question: Did the deceased die as the 
result of the injuries received in the course of his employment for 
defendant? If so, the claimant was entitled to the award of com- 
pensation ; if not, then the award of compensation must be set aside. 

It appears from the evidence that Mike Postra, husband of claim- 
ant, on July 7, 1919, was in the employ of defendant, and on this 
particular day went to work at Hooversville coal mine No. 3, oper- 
ated by defendant, in company with his two sons, Joe and Mike. 
When they went into the mine there were three cars to be loaded. 
These cars were in the main heading and the three men pushed them 
into the room where they were working. They pushed the first car 
in and loaded it and in taking it out it got away from them and tan 
down the main heading and jumped the track. They then loaded the 
second car and after doing this started to take a third car in. This 
was a hard running car so they pushed it down to the switch to get 
it through the cross cut. The car would not go into the switch so 
they pushed it up a little and one wheel jumped the track ; they 
pulled it back again and it jumped the track again. In putting the 
car back on the track the boys stood on the bumper while deceased 
lifted the car lack on the track. After they had gotten the car back 
on the track they pushed it up to the place of the loading when de- 
ceased complained of feeling "funny." They began to load the third 
car and about five minutes later the father (deceased) fell over, and 
he was pronounced dead after being taken out of the mine. The fore- 
going is a brief analysis of the testimony of the two sons who testified 
at the hearing before the Referee. The two boys did not testify to 
any extra effort, or over physical eflfort on the part of their father in 
putting the car on the track or in loading. 

The further testimony of the two sons was to the effect that their 
father was never sick previous to the time he died, save for head- 
aches about two months prior to his death. The claimant, however, 
called two witnesses who testified that before the death of deceased 
they knew him and observed that he had a shortness of breath. De- 
ceased also called on Dr. Bittner once or twice, complaining of short- 
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nesa of ibreath; that od tliese occasions he examined his heart and 
noticed it was rapid, and the witness attributed this to drink; that 
he had seen him two weeks before hie death and two months before 
that. Dr. Bittner gave a certificate of death which stated that de- 
ceased died of acute dilatation of the heart, while Dr. Blakeslee 
testified, after reading and hearing part of the evidence, that de- 
ceased died of acute dilatation of the heart which was the result of 
over-exertion brought on by his work of pushing the cars; on the 
other hand Dr. Bittner testified that deceased would have had to 
exert himself extremely during the loading to have brought on his 
death due to the heart condition. Dr. Jones, on behalf of defendant, 
testified that in his opinion deceased died of natural causes, and if 
the lifting of the ear had caused acute dilatation of the heart deceased 
would have complained of pains in the cardias region accompanied b; 
shortness of breath. 

We have reviewed all the testimony in the case and fail to find 
from the evidence that deceased extremely exerted himself in lifting 
the car on the track or in the loading of the coal. He did not make 
any outcry at the time — complained of no pains, but merely stated 
that he felt "funny." The evidence is barren of any severe strain or 
over physical exertion prior to the death of claimant's husband. The 
claimant's own evidence showed that prior to the death of her hus- 
band he consulted a doctor when lie complained of shortness of 
breath — two other witnesses called by claimant also noticed his con- 
dition prior to his death. 

While the death of claimant's husband was unfortunate, the bur- 
den of presenting proofs from which a reasonable inference could be 
drawn that the death of deceased was the result of an accident, was 
upon the claimant. We are of the opinion that the t^timony before 
us does not support such inference and the claimant has failed to 
meet the burden of proof required in all cases where compensation is 
awarded. It is plain from the provisions of Section 301 of the Com- 
pensation Act that injuries by accident only, and not diseases that 
naturally and in the ordinary course develop disability or cause 
death — and not aggravated or accelerated by some "mishap or fortu- 
itous happening — and untoward event, which is not exi)ected or 
designed," are contemplated by the Act. McCauley v. Woolen Co., 
261 Pa. 312. In the case at bar there is no evidence which would 
warrant the inference that deceased had received an injury in the 
course of his employment which caused his death. The evidence 
points to the fact that death was the result of natural causes. 

The findings of fact and conclusions of law of the Referee in this 
case are reversed, the award of compensation is set aside, and the 
claim petition is dismissed. 
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Pavlovic V. Cambria Steel Co. 

Compensation — Ceases on death of claimant from some cause oth^ than the injvi]/. 

Where compenBation is being paid claimant as a result oE an accident and subse- 
quently claimant dies oE pulmonar; tuberculosis Jiad bis death was not caused by 
the injury, beld, that widow is not entitled to collect compensation. 



Claimant represented by Alvin Sherbine, Johnstown. 
Defendant represented by Francis B. Hamilton, Johnstown. 



OPINION BY COMMISSIONER HOUCK— December 31, 1919. 

This is a petition to determine compensation under agreed facts. 
John Pavlovic met with an accident on May 25, 1918, which resulted 
. in the amputation of his left leg. He and the defendant company 
entered into an agreement for the payment of compensation at the 
rate of |10 per week for two hundred and fifteen weeks. The defend- 
ant company, in accordance with the terms of the agreement, paid 
John Pavlovic the sum of $271.60. Pavlovic died on or about the 
11th day of February, 1919, of pulmonary tuberculosis and his death 
was not caused by the injury. The only question in dispute is whether 
the said contract and tbe legal right to receive payment thereunder 
passes to and becomes a part of the estate of the decedent, John 
Pavlovic. Section 306, paragraph C of the Workmen's Compensation 
Act of 1915 provides that compensation for the loss of a leg shall be 
60% of the wages during two hundred and fifteen weeks, and para- 
graph F of the same section provides as follows: "Should the em- 
ploye die from some other cause than the injury, the liability for 
compensation shall cease." Section 307 of the Act provides for com- 
pensation to be paid dependents in case of death, and la paragraph 
9 it is provided that if any dependent of a deceased employe die, the 
right of such dependent to compensation shall cease. In interpreting 
this latter section it has been held that the personal representatives 
of a dependent, who was awarded compensation, are not entitled to 
after accruing weekly payments of compensation in case the depend- 
ent dies. McManus v. Winter Garden Co., 1 Mackey, 121 (Allegheny 
county). In cases where an employe met with an injury which later 
resulted in his death, the Board has held that his personal repre- 
sentatives are not entitled to collect compensation for disability 
which accrued to the employe during his lifetime, and, a fortiori, 
they are not entitled to compensation which would have been pay- 
able had the employe lived. Galbraith v. Pennsylvania R. R. Co., 
2 Pa. Workmen's Compensation Board, 512; Trout v. Pennsylvania 
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K, E, Co., i Dept. IteiKirls, 5. From theae dccisionB it U apparent 
that the persooal representatives of an employe have no right to 
claim compensation which would have been paid to the employe had 
he lived. Paragraph F of Section 306 provides specifically for such 
a case, and when the employe dies from some cause other than the 
injury, all liability ceases and>his personal representatives, whether 
dependent upon him or not, are not entitled to claim the compensa- 
tion which would have been paid to the employe had he lived for the 
full period contemplated by the award or the agreement. 

Accordingly, in the case at bar, the widow of John Favlovic is 
not entitled to collect compensation from tlie defendant under the 
terms of the agreement made by her deceased husband and the de- 
fendant compcuy. 



Barnes v. Wm. Cramp & Sons Ship & Engine Building Co. 

Injury and persOTwI injury — Construed. 

Section 301 of the Act of IfllB providing tliat the terms "injury" and "pergonal 
injury" shall be construed to mean only violence to the physical structure of the 
body, and such disease or infection as nstarally results therefrom, will be con- 
strued upon the facts in each case. 

Appellant represented by A. T. Porteous, Philadelphia. 
Appellant represented by Harry M. Seidenberg, Philadelphia. 

OPINION BY MACKEY— Chairman— December 31, 1919. 

Hearing de novo at Philadelphia. 

At this hearing testimony that had already been taken before the 
Referee was adopted by an agreement of the parties as though taken 
before the Board, and both the claimant and defendant were given 
the opportunity to produce any additional testimony that might 
throw light upon the case. 

HISTORY OF THE CASE. 
James Barnes, husband of the claimant, on October 28, 1918, was 
an employe of Wm. Cramp & Sons Ship & Engine Building Co., and 
while engaged in the course of his employment for his employer, fell 
■ while getting off a boat and a tool chest fell upon his leg causing 
certain injuries. The injured man was at that time 45 years old. 
The employer had notice of this injury and the workman was im- 
mediately treated in the defendant company's first aid hospital Dr. 
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iDgraham, the InduBtrial pbysiciaa in the employ of the defendant, 
found a contusion and abrasion of the right thigh, lower third. He 
applied iodine and bandaged the injured member and inetnicted the 
injured man to report to the dispensary. Dr. Ingraham later in his 
testimony stated that while he failed to find any fracture, there was 
a sprain. This accident happened on Monday and defendant fur- 
nished no further medical attention to the injured man until the 
following Friday. This is explained by Dr. Ingraham by the fact 
that he was not impressed with the seriousness of the injuries and 
directed Barnes to report to the dispensary and then dismissed the 
case from his mind. He subsequently discovered that the man was 
tot reporting to the dispensary and was not at work, and upon 
inquiry he found the injured man at bis own home in bed complaining 
of severe pains in the injured leg. He then visited the patient and 
advised the use of an ice bag. This treatment we regard as moat 
important and the fact that an experienced industrial physician, in 
the employ of the defendant, after an examination of the injured 
member, advised this treatment is most sigoificant and bears directly 
upon the outcome of the case as we will discuss later in this opinion. 
It must also be noted that the visit of Dr. Ingraham to the injured 
man's home on the Friday following the accident was on November 
1, 1918, and that his next visit was on November 13, 1918, although 
he stated that he had reported the condition of Barnes to Mr. Boss, 
"our employment manager who was doing a little welfare work at 
that time," Then, as we have before observed, Dr. Ingraham found 
the injured man in bed and still complaining of pain, although the 
physician testified that he found no objective signs of injury. He 
further testified that at the time the patient was complaining of 
pains in the injured leg, extending up his back and thigh. This is 
the last time Dr. Ingraham saw Barnes. He had, however, also re- 
ferred the case to Dr. Wilkinson, who was employed in diagnostical 
work for the defendant. He took a history of the case, receiving the 
same story from Barnes as to his having fallen from a boat, and the 
injured man complained at that time of trouble was his thigh. The 
physician found him in bed and he advised him to stay there. Dr. 
Wilkinson did not revisit Barnes until two weeks later when he 
found that he was up and about the house, but was still suffering 
pain which involved his whole body. Barnes was under the impres- 
sion that he was suffering from general rheumatism. This physician's 
last visit to Barnes' home was on December 14, 1918. On December 
16, 1918, the injured man was taken in a state of delirium to the 
Lankenau hospital, and continued in that state until he died on 
December 20, 1918, from double lobar pneumonia. Tbe record of 
the hospital, admitted in evidence by agreement, showed that the 
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patient was cyanotic; that there was dyspnoea, marked action of 
the accessory muscles of respiration ; that he had raleg at both bases 
in the area of the bronchial breathing. 

In the meantime Dr. Savitz had visited the ftijured man on De- 
cember 14, 1918, and had found him suffering with pneumonia. He 
attributed Barnes' death to the accident in the following langnage: 

"In the first place, Mr, Barnes was a man of middle age, about 
forty-eight or fifty, if I remember correctly, and it is definitely knovn 
from medical science, and from almost every authority in this country 
and abroad, that any injury, no matter how trivial it may be, will 
be a predisposing factor or predisposing cause of lobar pneumonia, 
in this way— a man meets with injury, he goes to bed and stays in 
bed for a while, if this particular man does not get proper attention, 
proper bathing, nursing, etc., a passive congestion sets in the lungs, 
and this passive congestion will usually terminate or nearly always 
terminate in pneumonia; perhaps if this passive congestion is early 
recognized by the attending physician and proper nursing instituted 
it may abort the pneumonia; this is not only my opinion but it is 
the authorities' opinion and the opinion that prevails everywhere 
in the medical profession, and then my own eiperience at tlie Phila- 
delphia hospital almost every day, leads me to such a conclusion." 

At the hearing de novo the following hypothetical question, with- 
out objection as to its facta, was addressed to Dr. Harvey E. Schocii: 

"Q. Assuming, James Barnes, a man of 45 years of age, while at 
work on October 28, 1918, for defendant, fell while getting off the boat, 
and a tool chest he was carrying struck him on the right 1^ and slid 
down, making an abrasion of the thigh and the lower third of the 
leg; that he was treated at the defendant's dispensary by the ap- 
plication of iodine," and bandaged, and directed to go home for the 
day. That he walked to his home, and, not returning, was visited by 
Dr. Ingraham, defendant's physician, a few days later, when he 
found him in bed, complaining of severe pains in his injured leg, and 
advised the use of ice bags; that the same physician visited him 
bgain about a week later and found him in bed, complaining of 
pains, but examination showed no objective signs of injury. That 
on November 15, Dr. Wilkinson, another physician from the defend- 
ant's dispensary, visited him at his borne, made an examination, and 
found no evidence of injury, but the deceased complained of pains in 
his thigh and in all his joints, and stated he had rheumatism in his 
joints. That Dr. Wilkinson saw him again about two weeks later, 
and on this occasion the deceased was up and about the house, walked 
down a couple, or three, steps, opened the door and let the doctor in ; 
and in answer to the doctor's inquiry as to how he felt, said he felt 
all right except for general pains in his joints as the result of 



rheumatism. That on December 14, a nurae from the defendant's 
dispensary called and saw him, found him with hiccoughs, which he 
had had for two days and still had ; that he perspired at night, and 
ran a temperature of 99 degrees. That on the night of December li, 
Dr. 6, A. Savitz, the family physician, was called to his home by 
the wife. He found no evidence of injury, but the patient was running 
a temperature of 105 degrees, and he diagnosed his case as pneumonia, 
and directed that be be taken to the Lankenau hospital. On December 
16, he was admitted to the Lankenau hospital, and attended by Dr. 
J. M. Schmoele and Dr. H. R. Murphy, of the hospital, who found 
the following symptoms: 'He was cynotic, there was dyspnoea, 
marked action of the . accessory muscles of respiration, and he had 
rales at both bases, in the area of bronchial breathing,' and diagnosed 
his condition as bronchial pueumonia and influenza ; and then he 
died on December 20 at the Lankenau hospital ; now, doctor, assum- 
ing all this to be true, in your opinion is there any connection or 
relation between the injury of October 28 and December 20?" 

"A. I should say there is no connection there between the injury 
and the pneumonia. If it is true that he had violent hiccoughing 
spalls for several days, there might have been some relation between 
that and the development of pneumonia, by reason of the irritation 
which you get from coughing severely over a period of tima The 
pneumonia is a condition which is due to a germ or due to exposure, 
and in this case I think the attack of pneumonia occurred too long 
after the receipt of injury, especially in view of the fact that there 
was no break in the skin with infection. There is no evidence in 
the testimony, so far as I could And, that there was any infection of 
the leg, where there could have been a spreading of the disease 
through the circulation, or through the lymphatics, in the lungs, 
thereby causing pneumonia, or causing latent germs to set up 
pneumonia.'* 

It is in evidence that the compensation agreement provided for 
the payment of |10 per week to the injured man and had been exe- 
cuted on November 30, 1918, and that the last payment of said com- 
pensation included the day before Barnes' death, and although now 
the insurance carrier asserts that Barnes had recovered from any 
injury sustained before the onset of the pneumonia, there had never 
been any efEort made to terminate the said compensation agreement. 

Dr. Savitz, the family physician, who is a specialist in internal 
medicine, and is instructor at the Jefferson Medical College in medi- 
cine, and an associate physician at the Pliiladelphia hospital, testi- 
fied that he had occasionally treated Barnes before the accident, and, 
while he was not a particularly strong man, he could not be called 
a sickly one, and that the last time he had treated him was in 
August, 1918, for slight bronchial attacks. K>qIc 
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The claimant testified that there was a hole in BameB* hip caused 
by the accident, and that there was an.in]ury to hie head which had 
readily healed, also that his leg was bruised and swollen and the skin 
broken in one place. 

DISCUSSION OF EARLIBE DECISIONS, 
Section 301 of the Act provides that "The term 'injury' and 'per- 
sonal injury' shall be construed to mean only violence to the physical 
structure of the body, and such disease or infection as naturally re- 
sults therefrom." 

We have been inclined to construe this provision strictly in ac- 
cordance with its literal meaning. It has been our thought that the 
compensation law was intended to cover such accidents in the course 
of employment as have always been popularly known as such, rather 
than to extend the provisions of the Act by refinement of reasoning 
to a multitude of situations that were evidently not in the mind of 
the legislature at the time the law was passed. We have constantly 
rejected the thought which has frequently been advanced that in a 
given case of disease clearly not covered by the Act, standing along, 
nevertheless compensation should be awarded on the theory that a 
previous accident had so reduced the vitality of the injured man that 
he became particularly susceptible to the disease inasmuch as his 
power of resistance had been lessened. Thus during an epidemic of 
influenza we have refused compensation for death on that theory. 
We have, however, granted compensation in many instances where, 
as in McNulty v. Aetna Chemical Co., 5 Dept. Reports, 246, pneu- 
monia followed injury and death ensued, we said: "Here we have 
a complete and unbroken chain of events from an accident until the 
death occurred as a natural result of the violence then suffered. The 
causal connection between the death and the sudden and unexpected 
violence to the physical structure of bis body is supported by medical 
testimony and is in harmony with the medical literature devoted to 
like experiences." 

In Hodgkins v. Aetna Chemical Co., 5 Dept. Reports, 490, we 
found that the deceased, while in the course of his employment, was 
exposed to injurious and debilitating fumes so as to develop active 
or latent fever germs in his system, and that the joint action of these 
two causes produced his death. That the injuries sustained by in- 
halation of the sulphur fumes was an accident within the meaning of 
Section 301 and awarded compensation for death by hypostatic pneu- 
monia following typhoid fever aggravated and accelerated by ex- 
posure to fumes inhaled in the course of his employment. The Court 
of Common Pleas of Allegheny county subsequently sustained the 
award. 
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In Buckley v. Delaware, Lackawanna and Western R. B. Co., 5 
Dept. Reports, 1828, the decedent while carrying a piece of timber 
fell forward against another piece of timber striking his side or 
chest. In a few days he was taken very ill, vomited, had severe 
headache, chills and fever ; pleurisy developed and later pneumonia, 
the latter causing his death. Commissioner Scott said: "The ques- 
tion must be determined by the medical testimony in view of all the 
pertinent circumstances of the accident and subsequent development 
of the disease. We have here a man 27 years of age, and so far as 
appears in good health performing heavy repair work in and about 
the mines in severe winter weather, suddenly meeting with more or 
less serious injury to his chest from a fall hereinbefore described; 
Immediately complaining of pain at the site of the injury, and later 
to his wife and neighbors, and continued to complain, although con- 
tinuing to work without complaint In his work for the greater part 
of a week, and then suddenly developing pleurisy and pneumonia 
causing his death within a week. From a consideration of the testi- 
mony including the conflicting opinions of the physicians as applied 
to a chain of circumstances embraced in the period from the moment 
of the injury to the time of the death, we think the reasonable and 
legitimate inferences lead to the same conclusion reached by the 
Referee when he heard the case and we adopt the same findings made 
by him. Award affirmed." 

In Petlaszatti v. Philadelphia & Beading Coal & Iron Co., 1 Mackey 
261, we awarded compensation for pneumonia following injury. The 
Court of Common Pleas of Schuylkill county, in sustaining the Board 
said: 

"If the evidMice to establish the causal connection between the ac- 
cidental Injury and the disease of pneumonia from which he died 
was unsatisfactory to the Board, it would no doubt have set aside 
the award and directed a hearing de novo. In our opinion there is 
legal evidence to support the finding of the Beferee affirmed by the 
Board. Appeal is dismissed." {See also McGee v. National Transit 
Co., 3 Dept. Reports, 344; Alenboski v. Delaware & Hudson Co., 3 
Dept Beports, 187.) 

In Bayne v. Riverside Storage & Cartage Co., 5 Negligence Com- 
pensation Cases Annotated, 837, the Supreme Court of Michigan in 
1914, said: 

"Decedent was apparently a strong and well man and was employed 
in the labor of lifting heavy furniture. On August 27, 1913, after 
lifting, at apparent disadvantage, a heavy article he quit work com- 
plaining that he had hurt his back. He went to bed and next day a 
physician was called. In five days he became delirious. On Sep- 
tember 6 he was removed to the hospital where he died. The physi- 
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cian testifled that on September 6 he examined the man, and that 
he displayed symptomB of pneumonia of two or three days duration, 
his vitality was lowered, his condition debilitated, and he was de- 
lirious. There is before us opinion evidence, disputed it ia true, that 
the direct cause of the pneumonia was the hurt or strain of the 
back suffered by deceased August 27. Assuming that the court 
would have the right to brush aside wholly improbable expert testi- 
mony or correct the Commission for not doing so, we do not feel 
warranted in saying 1hat the opinion evidence favorable to claimant 
is wholly improbable. There is therefore a dispute of fact, which 
the Commission has determined. We find no error," 

Notwithstanding the foregoing decisions we have striven, against 
entirely breaking down the line between an accident and disease. 
True, however, we awarded compensation for death by anthrax in 
Howgard v. Howard Co., Board Decisions, Vol. 2, 493. We adopted 
the English decisions and awarded compensation upon proof that the 
disease of anthrax was the immediate result of the invasion of the 
anthrax germ through a portal of entry in the skin, and that its 
pathological results were almost simultaneous with the contact. In 
a similar case Hires v. Hull & Co., 164 N. Y. Supp. 76, in awarding 
compensation for the invasion of tlie human system by the anthrax 
germs the court said, "There is no difference in principle because 
the attack, instead of being made unexpectedly by a conceded serpent 
was made unexpectedly by a concealed germ." 

Justice Moschzisker in McCauley v. Imperial Woolen Mills, 261 
Pa. 312, sustained an award for death by anthrax in the following 
language: 

"It remains but to show that, in this case, the entry of the anthrax 
germ into the body of deceased, and the disease of infection which 
naturally resulted therefrom, can be held properly to constitute an 
accident within the meaning of the act. In this connection it is to 
be noted that there is nothing on the language quoted from Section 
301 which requires an injury to have been caused through force 
externally applied, or, much less, by some tangible substance of 
material size. The words are 'violence to the physical structure of 
the body,' not injury to the physical structure of the body by external 
violence. The violence in question may originate from lifting heavy 
weights, or from other probable causes (for instance, intense heat 
operating on the part of the body internally affected. See Lane v. 
Horn & Hardart, decided simultaneously herewith) which effect a 
sudden change in the physical structure or tissues of the body, and 
still be within the Compensation Act. In short, if the incident which 
gives rise to the injurious results complained of can be classed prop- 
erlv na a 'mishap' or 'fortuitous' happening— an 'untoward event 
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which ie not expected or designed' — it is an accident within the mean- 
ing of the Workmen's Compensation Law, • • • When, however, 
death results from germ infection, to bring a case of this character 
within the Act of 1915, supra, the disease in question must be a 
sudden development from some such abrupt violence to the physical 
structure of the body as already indicated, and not the mere result 
of gradual development from long continued exposure to natural 
dangers incident to the employment of the deceased person, as in 
cases of occupational diseases, the risks of which are voluntarily 
assumed. 

"Here the anthrax germ, a distinguishable entiety, came into actual 
contact with the deceased, thus gaining an entrance into his body, 
and his neck began to swell and discolor; therefore, the complaint 
from which McCauley died can be treated to a certain time when there 
was a sudden or violent change in the condition of the physical 
(structure of his body, just as though a serpent, concealed in the 
material upon which he was working, had unexpectedly and suddenly 
bitten him. (See Hiers v. Hull & Co.)" 

We have constantly kept this line of reasoning in mind and have 
refused to award compensation unless we could definitely fix a time 
and place where and when the workman suffered an unexpected or 
fortuitous happening, and when that which finally caused his death 
or incapacity could be directly traced as a natural consequence of 
that experience. We have been mindful of the observations of Lord 
Salversen in Alioa Coal Company v. Drylie, 4 Negligence Compensa- 
tion Cases, 911, where he said : "Ijct me illustrate what I mean by a 
few concrete cases. A workman is employed by his master to take 
a journey by train. He arrives at the station to find that his train 
has been delayed by an accident. He has to wait for some time, 
exposed, it may be, to wet, or merely to a cold draught, and in conse- 
quence catches a cold ; which he neglects, and which ultimately pro- 
duces pneumonia, which carries him off. Could any reasonable person 
say that he had been injured by accident or that his death had resulted 
from injury by accident? Again a window is accidentally broken 
in a factory, and it happens to be a cold day outside. One of the 
workmen contracts a cold from the draught to which he is exposed 
owing to the window having been broken. Can it be affirmed that 
the cold was the result of any injury by accident? Similar. illustra- 
tions might be multiplied ; yet in all cases, if we are to affirm the 
judgment of the Sheriff-Substitute, it will be open for the arbitrator 
to find, if he were bold enough to attribute the disease to a particular 
exposure resulting from some accidental occurrence, that it was the 
result of injury by accident within the meaning of the act. I do 
not know where this liability would stop if this principle were once 
recognized. It may be assumed that every workman who catches a 
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cold must have been exposed to condition which were somewhat oat 
of the ordinary. And again, euppoaing that a man had had a wetting 
resulting from a heavy rainfall which made the mine wetter than 
nsual on the day on which the cold was said to have been caught? 
Or again, suppose the miner had had to wait at the bottom of the pit 
somewhat longer thau usual, owing to the negligence of the men 
having to be taken up on the particular day, and was exposed in 
consequence for some minutes longer than usual to the cold draught 
prevailing at such places, and he had caught a cold which might or 
might not terminate fatally, can he or his representative recover on 
the footing that he sustained an injury by accident?" 

The result of our discrimination in these respects is shown in 
such cases as McNuIty v. Aetna Chemical Co., 5 Dept. Reports, 246 ; 
Thomas v. Aetna Chemical Co., 5 Dept. Reports, 745 ; Neflf v. American 
Int. Ship Building Co., 5 Dept. Reports, 2093 ; McNulty v. Delaware, 
Lackawanna & Western R. R., 5 Dept Reports, 2096; Shalter v. 
Keystone Vehicle Co., 4 Dept. Reports, 2722, and Howard v. Kresge 
Co., 4 Dept. Reports, 2714. 

Each case, therefore, must stand upon its own facts. If the im- 
mediate cause of death is any one of these agencies that is ordinarily 
classified as disease, we must determine whether or not it was the 
natural result of an accident as defined by Justice Moschzieker in 
McCauley v. Imperial Woolen Co., 8ujM-a. 

FINDINGS OF MEDICAL FACTS IN THIS CASE. 

1. James Barnes, husband of claimant, while in the employ of the 
defendant, on October 28, 1919, while getting off a boat was struck 
on the right 1^ by a tool chest falling upon it. He sustained a con- 
tusion and abrasion of the right thigh ; and a wound that was delayed 
in healing; he was treated at the dispensary of the defendant and 
then went home. 

2. He was confined to bed for several weeks; then was able to 
be up in a chair a part of the day and to walk about the house at 
short intervals with the assistance of a cane. During this time — 
a period of six weeks, the injured leg was stiff and painful, the pain 
extending up bis back and thigh. He also complained of pains in 
other parts of his body, especially the joints. 

3. An ice cap was ordered by the defendant's physician; this 
is presumptive evidence that the doctor suspected infection, as the 
ice cap is commonly employed in treating infectious infiammations. 
This fact is significant when considered in connection with the per- 
sistence of pain, stifEneaa and swelling on exertion, and the presence 
of pains throughout the body, especially the joints for a period of 
six weeks and the delayed healing of the wound warrants the con- 
clusion that infection supervened and exerted a toxic effect upon 
the system. ^ 
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4, Subsequently the germ of pneumonia was implanted in the 
decedent's system, already debilitated by injury complicated by in- 
fection ; the decedent was stricken with pneumonia on December 12, 
and died eight days later. 

5. In this case the testimony disclosed an injury complicated by 
infection, followed subsequently by pneumonia and death — a chain 
of events that established a causal relation between his injury and 
death. Therefore, the death of the decedent was caused by an injury 
received in the course of his employment. 

DISCUSSION. 
Dr. Bchock testified "pneumonia is a condition which is due to 
a germ or to exposure, and in this case I think the attack of pneu- 
monia occurred too long after the receipt of injury, especially in view 
of the fact that there was no break in the skin with infection." In 
our view of the case this opinion is based upon a wrong impression 
of the facts. We have found the testimony of the claimant to be 
true — that there was an open wound on the hip and an abrasion of 
the skin on the thigh, and that the ice bag treatment was evidence 
either that infection had already set in or was anticipated. Here 
we have a well workman, injured in the course of his employment, 
The injuries set up agencies which eventuated in the invasion of the 
lungs of germs of infection through the blood streams, brought from 
the seat of the injury, resulting in death by pneumonia. As we said 
in McNulty v. Aetna Chemical Co., supra — "Here we have a complete 
and unbroken chain of events from accident until death as a natural 
result of the violence then suffered, etc," 

FACTS. 

1. That on October 28, 1918, James Barnes was in the employ 
of William Cramp & Sons Ship and Engine Building Co. 

2. That neither the claimant or the defendant had served notice 
upon the other of the rejection of the Workmen's Compensation Act 
of 1915 in accordance with the provision of the Act. 

3. That on October 28, 1918, and for some time previous thereto, 
he received an average wage of f30.87 per week. 

4. That on October 28, 1918, while in the course of his employ- 
ment for the defendant, upon the latter's premises, said James Barnes 
fell, suffered an injury of which the defendant had knowledge, and 
as a result of the injury he was disabled for a period of 14 days, was 
paid compensation at the rate of ?10 per week up until December 19, 
1918, by the defendant's insurance carrier in consequence of the 
compensation agreement No. 687924 which had been executed between 
the parties and duly approved by the Workmen's Compensation 
Board. 
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5. That on December 20, 1918, the said James Barnes died of 
lobar paeumonia which was the direct result and actual consequence 
of the injury which he had suffered on October 28, 1918. 

6. That the expense of the last sickness and burial were in excess 
of $100 which has not been paid by defendant. 

7. That at the time of decedent's death he left to survive him 
the claimant, Jennie Barnes, his lawful wife who was living with 
him at the time of his death and dependent upon him for support. 

8. That the Maryland Casualty Co. was the compensation carrier 
of the defendant at the time of the accident on October 28, 1918. 

CONCLUSIONS OF LAW. 
The deceased suffered death in consequence of an accident while 
in the emloj of the defendant company, and, the claimant, Jennie 
Barnes, is entitled to compensation as a dependent widow. 



An award is hereby made to Jennie Barnes, the claimant, against 
the defendant, William Cramp & Sons Ship and Engine Building Co., 
for 40% of the maximum weekly wage of |20, or ?8 per week, from 
January 3, 1919, for a period of 300 weeks, less 5 weeks and i days 
during which time compensation had already been paid to James 
Barnes during his lifetime, together with the sum of $100 to cover 
the cost of last sickness, burial, and costs of these proceedings. 



Curio V. Jefferson & Clearfield Coal & Iron Co. 

Course of eraplovment — Injury on premises of employer while going to icorJc. 



Claimant, while on hia way to work, was injure<l upon the premises maintained 
ami controlled b; employer in its buaineas and also as a means for its employes to 
go to and from their place of employment. Held, claimant waa entitled to com- 
pensation. 



Appellant represented by Henry I. Wilson, Punxsutawney. 
Appellee represented by Joseph'C. Macro, Indiana. 



OPINION BY COMMISSIONER HOUCK— December 31, 1919. 

The claimant, while on his way to work on January 10, 1919, had 
reached a point on a driveway known as the company road, which 
driveway is maintained and controlled by the defendant company 
in its business and also as a means for its employes to go to and from 
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thdr places of employment. The night before tfie happening of the 
accident was stormy and sleety and the ground was covered by a 
thin coat of ice, making it very slippery. When the claimant reached 
a point on the company road, about 900 feet from his actual place 
of employment, he slipped and fell, sustained a fracture of his left 
leg. After hearing, the Referee awarded the claimant compensation 
on the grounds that he was injured by accident upon premises oc- 
cupied by and under the control of the defendant company and that 
his presence there was required by the nature of his employment. 
The defendant appealed from this decision alleging errors of law 
and of fact. 

The evidence sustains the Referee's finding that the road was under 
the control of the defendant company and was part of its premises, 
and it is undoubted that the injury was caused by the condition of 
the premises. The fact that this condition was not due to the act 
or negligence of the defendant is immaterial. The Compensation 
Law provides for compensation whether the defendant is n^ligent 
or not. If the injury is caused by the condition of the premises and 
the employe's presence thereon is required by the nature of his 
employment, then he is entitled to compensatiou. In this case the 
employe was going to work over the usual route, had reached the 
premises of the defendant and was injured by reason of the condi- 
tioji of the premises. His presence thereon was required by the 
nature of his employment, for he was on his way to work at the 
time of the accident. The decision of the Referee is in accord with 
the Board's rulings and decisions. See Dixon v. Tunnel Coaling Co., 
1 Pa, Workman's Compensation Board, 114 ; Parfay v. Jones & 
Laughlin Steel Co., 1 Pa. Workman's Compensation Board, 108; 
Tolan V. Philadelphia & Reading Coal & Iron Co., 5 Dept. Reports, 
2433. The Referee awarded compensation from January 24, 1919. 
Since the accident happened on January 10, 1919, compensation, 
under the ruling of the Supreme Court, would begin on January 26, 
1919. Eakie v. The Jefferson & Clearfield Coal & Iron Co., 262 Pa., 
444. This was a clerical error on the part of the Referee and his 
award is amended so as to provide that compensation will com- 
mence on January 25, 1919. 

With this correction the findings of fact and conclusions of law 
and award of the Referee are afHrmed, and the appeal dismissed. 
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Gerhardt v. Seifert 

Violence to phi/sioal ttrueture of the body — Alleged heat stTain^— Influenza. 

He deceased died from influenza, alleged to have been auperindaced by heart strain 
suffered in the course of his employment with the defendant. Thi^re was no evidence 
of any specific accident, and the medical testimony established that from the time of 
the alleged accident the deceased displayed all the symptoms of inBueoza. The 
Board found that the deceased died of influenza which had no connection witli any 
accident and disallowed compensation. 



Appellant represented by G. B, Stevens, Reading. 
Appellee represented by Leonard 0. Yoder, Reading. 



OPINION BY COMMISSIONER HOUCK— December 31, 1919. 
Hearing de now) at Reading. 

On December 30 and 31, 1918, the claimant's deceased husband 
was in the employ of the defendant as a carpenter. On the 30th of 
December he, together with Charles Strock, a fellow workman, and 
the defendant, were engaged in placing rubberoid, a roofing material, 
on the edges of a roof of a club house near Reading. The decedent 
and Strock then nailed two pieces of galvanized iron on the ends 
of the building. These pieces were about three feet long and weighed 
about three pounds each. To nail them in place it was necessary for 
the decedent and his fellow workman to lie flat on their stomachs 
and chests on the roof and to reach six or seven inches under the 
edge of the roof and under the eaves. This work was finished on the 
30th of December. On the next day the decedent helped to nail 
strips of iron on the sheathing between the window frames and below 
the window. He also put glazed window sashes into the frames and 
nailed the window beads on to hold the sash in place. The weight 
of these sashes was from twelve to fourteen pounds, and this work 
was done standing on the ground. At noon, on the 31st, the decedent, 
Strock and the defendant quit work for the day because rain started 
to fall, and they returned to Reading. After they quit work on the 
31st the decedent complained to the defendant of feeling chilly and 
the defendant told him to throw a gum blanket around himseU for 
the ride into Reading in the automobile. When they reached Beading 
they went to the defendant's carpenter shop where the decedent sat 
at the stove, and when Strock asked him what was wrong the decedent 
said : "I am chilly, it is cold and I don't feel good. I feel tight across 
the chest." And when Strock asked him whether he was getting the 
"flu" the decedent expressed the belief that he had sprained himself 
leaning over the roof to nail on the galvanized iron. Abont 3 o'clp^ik 
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the decedent went to his boarding bonse and that evening William 
Miller, who roomed with him, found him in bed. He told Miller 
that he bad hurt bis chest leaning over the roof, that he had pain 
across his chest and that he had the chills. Miller then gave him 
some quinine pills. The next day he told his boarding mistress that 
he had hurt himself leaning over the roof and that same day be left 
for bis borne at Rehrersburg. Dr. Bickel was called in and the 
decedent gave him the history of having burt himself while leaning 
over the roof. In the doctor's opinion the decedent had suffered a 
"strain of the heart." The next day the decedent had the typical 
influenza symptoms and he died on Jannary 5, 1919. The certificate 
of death given by Dr. Bickel gave the cause of death as influenza and 
the contributory or secondary cause as heart strain from work. On 
April 2, 1919, the claimant filed a claim petition for compensation, 
alleging that the decedent bad died of a strain of the heart suffered 
in the course of his employment. After hearing, the Referee awarded 
compensation and the Board granted a hearing de novo in order to 
develop the facts more fully. At the bearing before the Referee the 
only medical testimony was the testimony of Dr. Bickel, and at the 
hearing de novo additional testimony of Drs. C, G. Loose and J. H. 
Home was heard. Neither of these physicians had .ever examined the 
decedent and they were called simply to give expert opinions. 

Dr. Home, called on behalf of the claimant gave it as his opinion 
that the decedent may have injured his heart in nailing on the iron 
strips. He said there is no such medical term as a strained heart 
but went on to show bow a trauma in the region of the heart could 
affect that organ. Such an injury, he said, would cause very little 
rise in temperature unless infection should set in at the seat of the 
wound, and be said that, ordinarily, an injury to the heart sufficient 
to cause death within four or five days would cause considerable pain 
at the time of the happening of the injury. He could not say whether 
a man so injured and contracting influenza would die as a result of 
the injury or of the influenza. He also stated that the symptoms of 
influenza appeared too quickly to suppose that the disease developed 
as a result of the injury for the reason that there could be no breaking 
down of a man's physical condition in so short a time to increase 
susceptibility, and from the facts given him Dr. Home was inclined 
to believe that the death was caused by the injury to the heart rather 
than by influenza. He admitted, however, that he did not have 
Huflicient facts on which to base an opinion. Dr. Bickel's testimony 
shows that the decedent did die of influenza, but he claims that he 
would not have died had it not been for the injury to the heart, al- 
though it is difficult to find any reason for this assumption. 

Dr. Loose was called on behalf of the defendant. During the 
influenza epidemic this physician treated about 1300 cases. In his 



opinion the decedent could not have suffered a strain to hm heart 
as described and this was simply a case of influenza. He said that 
influenza itself causes a pain on the chest and would bring about 
all the symptoms the decedent bad. He said that if a man would 
strain his heart it would probably cause dilatation of the cavities 
of the heart, that be would have great difficulty in breathing and 
pain and great nervousness without feverishness and without chills, 
and that he would probably become unconscious immediately or 
shortly thereafter. He also said that even if the decedent had suf- 
fered a heart strain, that that could not have caused influenza and 
that influenza could not have been superinduced by heart strain. 
A large part of the testimony of Dr. Bickel was read to Dr. iJoose 
and be was asked to give his opinion as to the cause of death based 
on that testimony, and his opinion was that the decedent died of 
influenza. He said that influenza and la grippe are identical and 
that the term la grippe was given by the French as the name of the 
disease because of the oppression around the chest, making one feel 
as though on& were bound with a tight rubber baud, and that, in 
all probability, this very feeling made the decedent believe that he 
had actually strained his chest or heart. And, since the toxine of the 
influenza affects the heart very readily, this would account for Dr. 
Bickel's diagnosis, especially in view of the fact that his attention 
was directed to a condition of the heart by the history given him 
by the decedent. Dr. Loose said that a person could die of influenza 
with a temperature anywhere from normal to one hundred and ten. 
Dr. Home said that he knew of no cases where the patient died with 
a temperature as low as one hundred and one. As a matter of fact 
Dr. Bickel's testimony shows that the temperature of the decedent 
reached one hundred and two, but never went further. 

Summing up all this medical testimony we are unable to escape 
the conclusion that the decedent did die from influenza, and that, 
even if be had suffered an injury to the heart, the injury was not a 
factor in the fatal termination of the disease. Taking into con- 
sideration the fact that the decedent was engaged in the work which 
he believed injured his heart on tde 30th and did not complain of 
the injury until the next day when he had the typical symptoms of 
influenza, we are unable to find that the decedent did meet with an 
injury in the course of his employment. Accordingly, since the de- 
cedent died of influenza, which was epidemic at that time and which 
is an infectious disease which cannot be treated to a specific starting 
point or cause, in accordance with the previous rulings of the Board 
we must disallow compensation. Pleam v. Commonwealth of Pa., 
5 Dept Reports, 1328 ; Miller v. Hanna & Sons, 5 Dept. Reports, 1466. 
Prom all the testimony in the case the Board makes the following 
findings of fact: ^*S 



FINDINGS OF FACT. 

1. That no notice was served by George Gerhardt upon George R. 
Seifert, defendant, or by said George R. Seifert upon him, rejecting 
Article III of the Workmen's Compensation Act of 1915. 

2. That on December 30 and 31, 1918,; George Gerhardt, the 
claimant's deceased husband, was in the employ of the defendant as 
a carpenter and on December 30 he, together with Charles Strock and 
the defendant, were engaged in placing rubberoid, a roofing material, 
on the edges of a roof of a club house near Reading. That the de- 
cedent and Strock togetlier nailed two pieces of galvanized iron on 
the edges of the building, which pieces of iron were about three feet 
long and weighed about three pounds each, and that to nail them 
in place it was necessary for the decedent and his fellow workman 
to lie prone on their stomachs and chests on the roof and to reach 
sir or seven inches under the edge of the roof and under the eaves. 

3. That on December 31 the decedent helped to nail strips of 
galvanized iron, four inches wide and four feet long, on the sheathing 
between the window frames, and below the windows. Besides this 
work, he put the glazed window sash^ into the frames and nailed 
the window beads on to hold the sash in place. The weight of this 
sash was twelve to fourteen pounds. He did this work standing on 
the ground. 

4. At noon of the 31st the decedent, Strock and the defendant 
quit work for the day because rain started to fall, and returned to 
Reading in the defendant's automobile. The decedent went to the 
defendant's carpenter-shop at 433 Carpenter street, Reading, and sat 
about the stove during the afternoon. He then complained to Strock 
of feeling chilly, and tight across the chest, and expressed the belief 
that he strained himself when he lay on the roof, leaned over the 
edge, and nailed the iron sheets up against the eaves of the roof. 

5. The decedent lived at Rehrersburg, Berks county. Pa., and he 
left hia boarding place at Reading and returned to his home on 
January 1, 1919, arriving there about 4.30 o'clock on the Womelsdorf 
stage. He went to bed, and Dr. Bickd was called, who found he 
had pains in his chest and a temperature of one hundred and one. 
He grew steadily worse and died on January 5, 1919. 

6. That Dr. George Bickel gave a certificate of death stating that 
the cause of death was influenza, and the contributory cause heart 
strain from work. 

7. That the decedent died of influenza which was epidemic at that 
time. 

8. That there was no connection between the strain which the 
claimant said he had suffered and the influenza from which he died. 
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9. That the claimant is the widow of the decedent and was living 
with him at the time of his death, and was wholly dependent on him 
for support. That the weekly wages of the employe were more than 
|20. That the expenses of the last sickness and burial of the de- 
cedent exceed $100, no part of which has been paid by the defendant. 

From the foregoing findings of fact the Board draws the following 
conclusions of law: 

CONCLUSIONS OP LAW. 

1. That Article III of the Workmen's Compensation Act of 1915 
applies to the contract of employment which existed between George 
Gerhardt and George R, Seifert on December 31, 1918, 

2. That the death of the decedent having been caused by influenza 
and not being due to any, injury suflfered in the course of his em- 
ployment, his widow, the claimant, is not entitled to compensation. 

DISALLOWANCE. 
Compensation is, accordingly, disallowed. 



Nedrocki v. Knoblaiigli. 

Commutation of compensation — Board icill refuse petitions icithmit merit. 

The Workmen's Compensation Board, on petition for commutation of compensa- 
tion, in cases where the petitioner is of an extreme age, and nnfamiliar with the busi- 
ness he proposes to enter into, as alleged In said petition, the Board will refuse BDch 
petition for the protection of the petitioner himself. 

Claimant not represented. 

Defendant represented by J. H. Bridenbaugh, Reading, 

ORDER BY MACKEY— Chairman— December 31, 1919. 

This is a petition for commutation of compensation in wbich the 
petitioner states that he desires to establish a candy and cigar store. 
The petition is refused. 

In this case the Board is given an opportunity to protect the peti- 
tioner against himself. He is a man sixty-four years of age; never 
had any experience in this line of business, and would not receive 
sufficient capital out of the commutation to aSord him any stability 
in this undertaking. It would be better for him to receive his com- 
I>ensation in weekly Instalments as contemplated by the Act. 
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Kosmos V. Parrish Manufacturing Co. 

Accident in course of entploymetit — Pariiall]/ recovered and Tetumed to work — 
Petition for revision of compensation agreement— Svbseguent return of hernia. 
After a review of the evidence io caaea wliera partial recovery has taken place, 
ond employe returns to work, the Board, or petition for review, eannot consider 
the petition after the employe leaves the employ of the defendant, the Board holding 
in audi cases that the injuries which claimant suffered had not destroyed the func- 
tions and in all probability, if lie continued to work, his fnnctlons would retatn to 
their normal condition. 

ClaimaDt represented by John B. Stevens, Beading. 
Defendant represented by John J. Ziegler, Jr., Philadelphia. 

OPINION BY COMMISSIONER HOUCK— December 31, 1919. 
The claimant was injured January 29, 1919. He was lifting an 
iron frame which fell and struck him in the region of the teaticlefl. 
He was sent to a hospital where he remained until April. About the 
22nd of April he was sent back to the hospital, at which time he had 
an enlarged mass in the left scrotum, and on the 26th of April bis 
one testicle was removed and a small hernia on the left side was 
corrected. The condition was tubercular but was canaed by the 
injury. In June the doctor told him he was able to do light work, 
and he returned to work with the defendant company and gave a 
final receipt for compensation. On October 3, 1919, the claimant 
petitioned for review of the agreement alleging that at the time he 
signed the final receipt he thought he was able to work but when he 
attempted it, found that he could not do so. He worked for the 
defendant company on the 25tli and 28th of June and then from the 
Sth to the 15th of July, at which time he left the defendant company. 
Oh the 22nd of August he returned and complained of having pain. 
He was then sent to the Homeopathic hospital where he was under 
the observation of Dr. Gerhard. His temperature, pnlse and respira- 
tion were normal, but he complained of pain. However, there were 
no symptoms indicating a cause for this. The claimant was undoubt- 
edly neurotic, but in th$ opinion of the physician such condition 
would not interfere with him doing light work, in fact, such work 
would have been beneficial. The claimant went to work for another 
company about the 1st of October and was working steadily at the 
time of the hearing. From all this evidence it seems to us that the 
claimant is sufi'ering from a condition of mind and that he was 
able to do light work at the time he signed the final receipt Had 
he continued to do the work which the defendant company gave him, 
he would probably have recovered more quickly. The injury which 
he suffered has not destroyed his functions and, in all probability, 
if he continues to work, his state of mind will improve. The Board 
deems it best to allow tie final receipt to stand. 
The claimant's petition is, accordingly, dismissed. 
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Merritt v. American International Shipbuilding Corp. 

Final receipt — When it mil be set aside. 
A final receipt will be set aside when it is shown that claimant is unfit to engage 
in the anme class of work which he performed before the accident. 

Partial disability — Light emplo]/inent. 
It is the duty of the employer to furnish an injnred employe with light work in 
order to fix the loss of earning power,an which compenEation is based. Otherwise to 
pay compenaation for total disability. 

Claimant not represented. 

Defendant represented by H. A. Davie, Philadelphia. 

OPINION BY COMMISSIONER HOUCK— December 31, 1919. 

The claimant was injured on July 12, 1918. He stepped into a 
hole and Buffered abrasions of the upper and middle third of the left 
tibia. A compensation agreement was entered into and compensation 
waa paid up to May 10, 1919, at which time the claimant returned 
to work and signed a final receipt. Before the accident the claimant 
was employed as a rigger at a wage of 62^ cents per hour and he 
returned to work as a watchman at 65 cents an hour, but, when he 
returned to work, riggers were making 74 cents per hour. The claim- 
ant worked for about six weeks, at which time he was laid off due to 
a reduction of the working force, and on September 9, 1919, he filed 
a petition for review of the agreement alleging the loss of the use 
of bis left 1^. 

The evidence shows that the claimant has not suffered the loss of 
the use of his leg, but he is still unfitted to do a rigger's work because 
there is a weakness in the injured 1^ which would render it unsafe 
for him to engage in such employment. Since he was in this con- 
dition when he signed the final receipt, the receipt should be set aside. 
In accordance with the decisions of the Board, when an employe is 
injured in the course of his employment and so far recovers that be 
is able to perform light work, it is the duty of the employer to furnish 
him with such work in order to fix the loss of earning power on 
which compensation is to be based. Therefore, in this case, since it 
is undoubted that the claimant is unable to perform his usual occupa- 
tion due to the accident, it is the defendant's duty to furnish him 
with light employment or to pay compensation as for total disabili^. 
The only question now before the Board is as to the disposition of 
the final receipt. This will be set aside and the parties will then be 
to a position to make an agreement providing for compensation based 
lon the loss of earning power, if any, of the claimant. 

The final receipt is, accordingly, set aside. 
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Daniels v. Pennsylvania R. K. Co. 

Commatation — Alien dependents. 

Where claimBnt deaires a portion of hia payment commuted for the purpose of 
sending some to his parents in Italy, but has no intention of leaving this country 
himself. He is entitiled to full commutation, and not to two-thirds as is the case 
when alien dependents are about to leave this country for Italy. 



Claimant not represented by counsel. 

Defendant represented by R. K. Reading, Altoona. 



OPINION BY MACKEY— Chairman— December 31, 1919. 

The petitioner' while employed for the defendant suBtained the loss 
of his left hand. He is at present employed as a watchman earning 
Jf3.20 a day and was r&employed by the Pennsylvania E. R. Co. as 
soon as he was able to resume his occupation. He haa expressed 
the desire to have one-half of the remaining payments commuted to 
present value and paid to him in a lump sum in order that he can 
send the same to his parents in Italy, who are in sore distress. The 
defendant has raised no objection to this being done, but has asked 
that the case of Ciambeiio v. American lee Co., 4 Dept. Reports, 365, 
be followed, where we said; "Alien dependents who are about to 
leave this country for Italy are entitled to two-thirds of the com- 
pensation due residents of the United States." While sttU adhering 
to our enunciation in that case, it is not a precedent that can govern 
ua in this one inasmuch as the injured man is not leaving this country 
himself, and his parents are not dependent upon him under the Act ; 
therefore, if we grant the petition he is entitled to commutation of 
the full amount in accordance with the terms of the Act. 

We are impressed with the fact that the petitioner is a steady 
workman, was not overcome because of his misfortune, has not 
sought compensation in his own behalf but returned to his former 
employer and has become a substantial workman. 

Commutation of one-half of the remaining payments is accordingly 
allowed for the purpose set out in the petition. 
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BarnhlU v. Pennsylvania R. R. Co. 

Commutation — When it toill tie granted. 

Commutation of compensation will be granted when the purposes to which this 
mouey will be applied are beneficial and will visit no bardship upon the defendant. 



Claimant not represented by counael. 

Defendant represented by K, K. Reading, Altoona. 

OPINION BY MACKEY— Chairman— December 31, 1919. " 

Tbia is a petition for commutation by Luther L. Barnhill for pay- 
ment in a lump sum of the present value of the balance of the com- 
pensation due him under Compensation Agreement No. 528065, As 
a result of an accident in the course of his employment for the de- 
fendant he lost his right 1^. The defendant offers no objections, 
inasmuch as the testimony shows that the purposes to which this 
money will be applied, are beneficial and will visit no hardship upon 
the defendant. The petitioner has expressed the purpose of spending 
this money to the advantage of his family and to obtain his own 
further education in order that he may be a more useful citizen in 
the future. 

Petition granted. 



Brooks V. Midvale Steel & Ordnance Co. 

final receipt — When it wilt 6e aet aside. 

A final receipt will be set aside and a compensation agreement modified so as to 
provide for partial disability when claimant, on account of the injury, was unable 
to earn as much as he did before the accidenL 



Claimant represented by George C. Klauder, Philadelphia. 
Defendant represented by John Cox, Philadelphia. 



OPINION BY MACKEY— Chairman— December 31, 1919. 

This is a petition filed by the claimant asking the Board to review 
a final receipt which he executed on February 7, 1919, acknowledging 
that the employer, the Midvale Steel & Ordnance Co., had paid him 
a total of f86.67 in full for compensation due him in consequence 
of a compensation agreement Np. 696727, executed by and between 
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the said parties on December 2, 1918, to cover the disability suffered 
by the petitioner in consequence of an accident suffered in the course 
of his employment for the defendant on November 3, 1918, said com- 
pensation to be ten (|10) dollars per week, as long as the disability 
continued unchanged. 

The said receipt admittedly executed by the petitioner acknowl- 
edged the termination of the compensation agreement as of January 
25, 1919, because the petitioner at that time was able to resume his 
former occupation. 

The petition to set aside the final receipt and the substitution for 
the original agreement, one calling for compensation for partial dis- 
ability was filed by the petitioner on October 2, 1919, 

Under the testimony of the petitioner, which is uncontradicted, 
we have it that the injury suffered by him on the date set out in the 
compensation agreement was caused by a shell dropping upon his 
left foot. His occupation was that of lever man, and his duties were 
to turn the shells on the die as they were loaded or charged. Ae 
soon as he was injured, he was taken to the defendant's dispensary, 
and from there to the Germantown hospital, where he remained 
fourteen days. 

The petitioner claims that four bones were broken in this foot. 
He states tiiat he returned to work on January 27, 1919, and that his 
foot had not wholly recovered, and that there was still swelling and 
soreness. Upon his return he was made a charger, in which capacity 
he worked for three or four weeks, and then was changed to lever 
man. This change, according to his own testimony, was not due to 
his physical condition, but he states that he, having been a regular 
lever man, the men, themselves, desired him to act in that capacity. 
There he remained for two or three weeks, until the hammer was 
shut down and he was then put back as a charger. He worked in that 
capacity until May 17, 1919. At that time he was laid off together 
with other men, because there was no further work for them to do. 

The petitioner testified that during all this time that he was at 
work, he was going to the company's dispensary under the doctor's 
direction, and that his foot was swollen and sore, and at times he 
coidd not put on his shoe, and in consequence thereof be had suffered 
pain and loss of time. 

He was out of work for about two weeks, when he secured a posi- 
tion with the Union Paving Co., at f3.50 per day. But since Sep- 
tember be has been making {4.50 per day. His duties are those of 
a laborer upon concrete work. He is compelled to be upon his feet 
all day. The petitioner claims that his foot is still sore and at times 
it is in a swollen condition, and that as a consequence thereof he is 
compelled to lose from one to two days each week. 
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His physician, Dr. Samuel L. Gross, testified that the condition of 
the injured foot consists of a thickening of the metatarsal bones, 
a restricted motion, and swelling, slight swelling of the soft parts 
of the foot. He further testified as follows: 

"The tendon sheaths and blood vessels seemed to have 
been caught in the callus, and there is restriction of mo- 
tion of the membranes, and of course very much on the 
nerves and blood vessels. Of course the restricted mo- 
tion interferes with circulation ; and the pressure on 
the nerves causes pain and swelling." 

Dr. W. H. Blakeslee, having examined the petitioner's foot, as 
medical advisor to the Board, testified as follows : 

"I examined the left foot of John Brooks today. Over 
the heads of the several inner metatarsal bones there is 
a slight swelling, and the circumference of the left foot 
over the point as compared with the right, by the tape 
measure, is a quarter of an inch difference. The circum- 
ference of the foot at the lower end of the meta-tarsal 
bones is the same in both feet. The measurement around 
the ankle from the point of the heel over the front of the 
ankle was the same; and the circumference over the bony 
prominences just above the ankle is the same. The only 
difference in the two feet in respect to measurement is 
the slight swelling over the heads of the metatarsal 
bones at the side of the fractures. He is able to spring 
on his toes and jump on each foot on the toes, and also 
able to raise the body weight with the front of the foot 
resting on the edge of the couch, and bring his body to 
the level of the seat of the couch. There is no softness of 
the tissue or suggestion of odema. No enla^ement of the 
blood vessels that appears as a thickening in any part of 
the foot. When palpated there is considerable latitude 
of motion in the small joints at the base of the toes, and 
at the junction of the metatarsal with the tarsal bones. 
The bone of the tissues is very good, and I am unable to 
find any condition in the foot that could be attributable 
to the residual effects of an injury, or that would cause 
any undue swelling in the foot." 

The Board directed both counsel to present a statement of the 
wages earned by Brooks during so much of the six months previous 
to the accident as he worked for the defendant, and also a statement 
of his earnings since, so that a comparison could be made, and if 
partial disability is to be calculated that the proper rate could be 
ascertained. 

During the time the petitioner worked for the defendant before 
his accident, his total earnings were f347.05. In that period there 
were seventy one calendar days; ten Sundays, five Saturday half 
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holidays, and one holiday, making flfty-flve working days net, or an 
average daily wage of |6.31. Multiplying this by five and a half, under 
the directions of the law (see Section 309 of the Workmen's Com- 
pensation Act of 1915), we have an average weekly wage of $34,71, 

Using the same method of calculation, we find that since the peti- 
tioner began to work, up to November 5, 1919, his total earnings were 
f 744.63. There were 283 calendar days in the period ; forty Sundays, 
thirty nine Saturday halt holidays, and seven holidays, or a total 
deduction of sixty-six and a half days, leaving two hundred and six- 
teen and a half working days, which makes an average of $3.44 per 
day, or an average weekly wage of $18.92. 

The difference in the petitioner's weekly wage before and after the 
accident is $15.79, which gives him in compensation $7.89 as partial 
disability. 

The Board finds that the petitioner is entitled to this partial dis- 
ability from January 27, 1919, to November 5, 1919, inclusive. 

Wfe also find under the testimony of Dr. Blakeslee that the dis- 
ability of the petitioner terminated as of that date. 

We therefore publish the following order: 

It is hereby ordered that the final receipt executed by the peti- 
tioner on February 7, 1919 be set aside, and that compensation agree- 
ment No. 696727 be modified to provide for partial disability at the 
rate of $7.89 per week, beginning January 27, 1919, and ending Novem- 
ber 5, 1919. 

It is further ordered that upon the receipt duly executed by tlie 
petitioner acknowledging payment of the partial disability during 
that period, then the said agreement shall be terminated and the 
responsibility of the defendant discharged. 



Burkert v. Nordstrom. 

Independent contractor — Distinguished from employe. 

A person who is employed by a contracting carpenteer to replace a "roof piece of 
tin, which operatioa required the special skill, tools and appliances of a tinsmith, 
and who was not on the pay roll of the defendant, and was an employer of labor in 
hia own business, is not an employe within the terms of the Act, btit is an inde- 



Claimant not represented. 

Defendant represented by Nicholas Dano, Jr,, Scranton. 
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OPINION BY COMMISSIONER HOtJCK— December 31, 1919. 

This is a petition for detenninatioa of compeuHation under agreed 
facts. The defendant wae a contracting carpenter and on April 30, 
1919, he liad a contract to re-stungle the roof of a building located 
at 222 Scott street, Wilkes-Barre. After the old ehingles bad been 
removed it was found by the employes of the defendant that a piece 
of tin, called a roof piece, was in need of replacement or repair. 
One of tbe defendant's employes, knowing that such work was fre- 
quently done by the claimant on such contracts as the defendant had, 
took the old roof piece to the claimant's shop to be repaired. The 
claimant, using bis own material and tools, fashioned a new roof 
piece and then went to the biiildiug at 222 Scott street to fasten it in 
place, an operation which required the special skill, tools and ap- 
pliances of a tinsmith. While walking along the roof of the building 
the claimant fell from the roof, a distance of approximately twenty- 
flve feet, and was injured. All the work to be done by the claimant 
was to be done without tbe direction, supervision or assistance of 
the defendant, or his agents, or his employes, and the claimant was 
responsible to the defendant only for the results attained and not 
for the manner of doing the work, l^e charge for the work, f 1.40, 
included the cost of material, workmanship and labor. The claimant, 
at the time of the accident, was not on the pay roll of the defendant 
as an employe, and he was an employer of labor in his own business 
and ia that business he served others under written and verbal con- 
tracts. There was no written contract between the claimant and 
defendant for the performance of this work, and whenever it was 
necessary for such work to be done the defendant called upon the 
claimant or some other plumber or tinsmith to do it since it was 
work outside of the defendant's own trade. From these facts it la 
clear to the Board that, at the time of the injury, the claimant was 
an independent contractor and hence not entitled to compensation. 
Jordan v. State Workmen's Insurance Fund, 2 Pa. Workmen's Com- 
pensation Board, 122; Hedglin v. Lake Ariel Lumber Co., 2 Pa, 
Workmen's Compensation Board, 215 ; Lockard v. E. B. Williams Co. 
2 Pa. Workmen's Compensation Board, 336; Smith v. State Work- 
men's Insurance Fund, 262 Pa. 286. 

Accordingly, under the facts as agreed upon by the parties, the 
claimant was an independent contractor and not entitled to com- 
pensation. . 
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Beach v. Pennsylvania E. R. Co. 

Burden of proof — Death from natural cauaet. 



Whon the evidence fails to show any causal 
the subsequent death, the burden nf proof has 
allowance will be affirmed. 



Appellant represented bj Clarence P. Culln, Philadelphia. 
Appellee represented by H. 8. Jeflfery, Philadelphia. 

OPINION BY COMMISSIONER HOUCK— December 31, 1919. 

Hearing de novo held at Philadelphia. 

On September 13, 1918, the claimant's deceased husband was en- 
gaged in putting a set of wheels on an engine when he slipped and 
fell on some metal drift pins. He walked to the office without assist- 
ance and then went home and he suffered from pain in his back and 
spine, and there was a black and blue lump near the end of the spine. 
He was treated for a time by the company physician, and on Septem- 
ber 22 Dr. Joseph Garvey was summoned and the next day he was 
sent to St, Joseph's hospital. The physical examination was negative 
except for tenderness in the lumbar region, and there was evidence 
of counter irritation. X-ray pictures were taken and these also 
were negative. On September 25 the patient was out of bed and 
be was discharged in good condition on September 26, He did not 
complain of pain, bis heart and lungs were in good condition and the 
uranalysis was negative. There was no swelling on bis back, the 
discoloration had disappeared and the skin had healed and was in 
good condition. On Friday he got up and went out and also on Sat- 
urday and Sunday. He became ill again on October 2 when Dr. 
Moylan was called in. At this time be had the usual symptoms of 
influenza, whicb developed to pneumonia, and be died of pneumonia 
on October 9, According to Dr. Moylan there was nothing in this 
case to distinguish it from any other case of influenza. In view of 
this testimony the Board concludes that the decedent died of in- 
fluenza and no causal connection between the injury suffered Sep- 
tember 13 and the subsequent disease was shown. Accordingly, the 
claimant is not entitled to compensation. 

From all the evidence in the case the Board makes the following 
findings of fact: 

FINDINGS OF FACT. 

1. That neither party had waived the operation of the provisions 
of the Workmen's Compensation Act of 1915. 
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2. That OD September 13, IdlS, Koy B. Beacb, the claimaDt's 
deceased husband, was working in the employ of the defendant as a 
machinist. 

3. That the weekly wages of the decedent were in excess of f20 
per week. 

4. That on September 13, 1918, while engaged in placing a set of 
wheels on an engine, in the course of bis employment, the decedent 
slipped and fell, striking bis back on some metal drift pins. That 
he was treated for the injury to his back from September 13 until 
September 26, 1918, at which time he was discharged from St. Joseph's 
hospital, Philadelphia, as cured. That he was in normal condition 
at this time and able to be about. 

5. That on October 2 the decedent contracted influenza, which 
developed into pneumonia, which resulted in his death on October 
9, 1918. 

6. That the cause of death of the decedent was infiuenza and pneu- 
monia and that there was no causal connection between the injury 
sustained September 13 and the subsequent disease which caused his 
death. 

7. That at the time of his death the said Boy B, Beach left to 
survive him his wife, WUhelmina Beach, who was dependent on him 
for support. 

8. That the expenses of the last sickness and burial of the de- 
ceased were in excess of |100, no part of which has been paid by the 
defendant. 

From the foregoing findings of fact the Board draws the following 
conclusions of law: 

CONCLUSIONS OP LAW. 

1. That Article 111 of the Workmen's Compensation Act of 191o 
applies to the contract of employment which existed between Boy B. 
Beach and the defendant on September 13, 1918. 

2. That the death of the decedent having been caused by influenza 
and pneumonia and not being due to any injujry suffered in the 
course of his employment, his widow, the claimant, is not entitled 
to compensation. 



Harshman v. Eraerson-Brantingham Co. 

Final reocipt—When it will be set aside. 
A final receipt will be set aside which was signed by mistake of claimant when 
:ie was stilt saffering from tnctital derangement. 



Claimant represented by O. C. Bowers, Chambersburg. 
Defendant represented by James P. Kane, Philadelphia.^ 
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OPINION BY COMMISSIONER HOUCK— December 31, 1919. 

While in the course of hia employment the claimant was riding in 
an elevator when the elevator dropped three stories, or a distance of 
about twenty-six feet. The accident happened on February 9, 1918, 
and the claimant continued to" work until February 16, 1918, when 
he suffered from pains in the head and vomiting. He was attended 
by Dr. Colinor and later by Dr. Amberson. Dr. Amberson treated 
him for three or four weeks and advised his removal to the Univer- 
sity of Pennsylvania hospital. He was treated there for about two 
weeks when he was dischai^ed. He was suffering from nervous 
shock due to the fall of the elevator and this affected his mental con- 
dition, although it is prol>able that there is no permanent brain lesion. 
A compensation agreement was entered into by the parties providing 
for weekly compensation of $9.25, and the same day that he was dis- 
charged from the hospital he signed a final receipt, having received 
compensation for a period of four weeks. On September 3, 1919, the 
claimant petitioned for review of the agreement on the ground of 
mistake in that be was mentally incapable of making an agreement 
at the time he signed the final receipt. He also alleges fraud on the 
part of the person who secured his signature to the final receipt. 

There is no evidence to establish any fraud. After the claimant 
returned home from the hospital in Philadelphia he was still suffer- 
ing from mental derangement. He was subject to spells and be would 
wander away from home. He made an effort to work but could not 
continue at it for a long period of time. From all the evidence in the 
case it is clear that the claimant had not entirely recovered at the 
time he signed the final receipt and that he signed it by mistake. 
The final receipt should, therefore, be set aside and the defendant 
will then be in a position to petition the Board for modification of 
the agreement so that compensation can be calculated on the reduced 
earning power of the claimant. 

The final receipt is, accordingly, set aside. 



Turner ik John Eichleay, Jr. Co. 

Appeal — When taien too late. 

An appeal taken more than ten dajH after notice o( the Rpferec'a diM^ision will bo 
quashed npon motion. The Board has no power to eitend the time for filing such 
appeal. 

Appellant represented by Harvey J. Scott, Pittsburgh. 

Appellee represented by M. F. Trader, Pittsburgh. , ibyGoOQlc 



OPINION BY MACKEY— Chainnaii-r-December 31, 1919. 

It appears in Hub case that on August 18, 1919, a petition was 
tiled by defendant for teituination of the compensation agreement. 
On August 19, 1919, the petition was aseigned to Referee Hender- 
son. After hearing of the case before the Referee he filed an order 
terminating the said compensiatioii agreement. Uhis order was 
entered October 23, 1919, and on October 24, 1919, a copy of the order 
was served on the respective parties. On November 14, 1919, an 
appeal from said order was filed with the Board — the postmark on 
the envelope containing said appeal showing it was mailed on No- 
vember 13, 1919. The appeal, therefore, was taken more than ten 
days after the order had been entered by the Referee and notice 
thereof served on the parties. At the hearing of the appeal before 
the Board on December 11, 1919, counsel for defendant moved to 
quash the appeal on the ground: it had not been taken within the 
statutory period, namely, ten days. We are constrained to hold that 
the motion to quash should be sustained. The Compensation Act 
expressly fixes the time within which an appeal shall be taken from 
the decision of a Referee, and that time is ten days after notice of a 
Referee's decision. In Lynn v. Pennsylvania R, R. Co., 2 Dept. 
Reports 2453, it was held : the failure to file an appeal within the 
statutory period is fatal to the proceeding. Courts have no power to 
extend a time to take an appeal when the time is fixed by statute. 
(See also Schrekeisen v. Eishbaugh, 162 Pa. 45; Harris v. Mercur, 
202 Pa. 313.) The Act having fixed the time within which an appeal 
must be taken by an aggrieved party, we have no power to extend the 
time for filing such appeal. 

It follows that the motion to quash the appeal should be granted, 
and it is so ordered. 



Johnson v. Valley Mould & Iron Corp. 

Diaahilitj/ — Total or partial. 
Where claimant has first, sccood and third fingers of bis right hand amputated 
and the little finger ia stiff, also first, second and third fingers ot the left band ampu- 
tated, but returns to worli for his employer at a wage only Eligbtly leas than he 
received prior to the injury, he is entitled to compensation for the loss of both hands. 

Agreement — Subject to madtfioation. 
It It Bnbseqnentl; develops that claimant's injury is equivalent to total disability, 
tbe agreement will be subject to modification. 



Claimant not represented. 

Defendant represented by Frank P. Martin, Pittsburgh, H)qIc 



OPINION BY COMMISSIONER HOUCK— December 31, 1919. 

This case came before the Board on petition of the parties to de- 
termine the amount of compensation payable upon facts agreed upon 
by them. The parties have agreed that the claimant was injured on 
December 22, 1917, at the defendant's plant. He was climbing into 
a car to take the pins out of the staples of core bars when one of 
the core bars slipped and caught the claimant's hands, both of which 
were badly contused. The claimant has had the first, second and 
third fingers of the right hand amputated at the third joint and the 
little finger is stiff. He also has the first and second fingers of the 
left hand amputated back of the third joint. The third finger of 
his hand is amputated at the second joint, so that on his left hand 
he has his thumb and the fourth finger. The claimant returned to 
work for the defendant company, under date of April 25, 1919, as 
a watchman at a wage of f75 per month. The only question at issue 
is whether the claimant should receive compensation for total dis- 
ability or compensation simply for the loss of both hands. There 
is no doubt that the claimant has lost the use of both of his hands, 
and, under the Act, such loss should be construed as total disability 
unless the Board determines otherwise. In view of the fact that the 
claimant is employed at a wage only slightly less than he received 
prior to the injury, the Board feels that this is a case in which to 
determine that the claimant is not totally disabled. 

The parties, therefore, can make a supplemental agreement provid- 
ing for the payment of compensation for tlie loss of both hands; 
that is, 50% of the claimant's wages, or |10 per week for a period 
of three hundred and fifty weeks. The agreement will, of course, be 
subject to modification if it subsequently develops that the claimant's 
injury is equivalent to total disability. 
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Triggs V. Merchants Shipbuilding Co. 

Course of employment — Ridini; on from going (o or returning from wort. 

The general rule in Pennsylvania is that an employe in going to and from bia 

work is not in the course of bis employment. 

Wben tbc mode of conveyance is furnished by the employer and is under the 
control and operation of such employer, and is a part of tbe contract of hire tbat 
Huch conveyance will be furnished by tbe employer to his employes, and an em- 
ploye is injured while proceeding to and from bis work in such conveyance, be is 
entitled to compensation. 

But where aucb conveyance is simply for the convenience of the employes, and no 
requirement whatever that employes must use such transportation, and the em- 
ployer has no control whatever over the operation of such conveyance, there can be 
no claim for compensation. 



Appellant represented by William Linton, Philadelphia. 
Appellee represented by Harry F. Helwig, Fhiladelphia. 

OPINION BY MACKBY— Chairman— December 31, 1919. 
Hearing de novo beld at Philadelphia. 

A hearing de novo was ordered in this case in tbe following lan- 
guage: 

"In view of the importance of the issue involved in this case, we 
grant a hearing de novo in order that all the facts may be particu- 
larly developed touching the question whether or not the transporta- 
tion of tbe workman was a part of the contract of- hiring and was 
one of tbe considerations of the employment. There should be no 
question aliout the necessary elements of fact in order to finally 
determine whether or not an employe is in the course of his employ- 
ment while en route from his home to bis place of employment by 
means of transportation furnished by the employer. All the terms of 
the contract of employment must be fully developed. 

Time and place of the said hearing will be subsequently fixed." 

The hearing de novo was accordingly held ; the notes of testimony 
by agreement that had already been talfen before the Referee were 
adopted as though taken before the Board, and additional witnesses 
were called, 

After a full consideration of all the testimony in the case we re- 
publish and adopt the findings of tact and conclusions of law of the 
Referee disallowing compensation, as follows: • 

TESTIMONY AND DISCUSSION. 

"This was a claim petition filed by Jennie Triggs on behalf of her- 
self and her children against the Merchants Shipbuilding Corpora- 



3117 

tion, claiming compensation for the death of her husband, Joseph 
E. Triggs. At the bearing, many of the facts were agreed upon by the 
parties, and a statement of the agreed facts was spread upon the 
record by the Eeferee, This statement is as follows: 

'It is agreed by the claimant and the defendant that the claim peti- 
tion shall he amended so as to name the defendant as Merchant Ship- 
building Corporation, Agent, United States Shipping Board Emer- 
gency Fleet Corporation, representing the United States of America, 
instead of Merchants Shipbuilding Corporation, as specilied in the 
claim petition. It is further agreed that on November 27, 1918, and 
for some time previous thereto, Joseph B, Trigg was in the employ 
of the defendant, whose business was that of shipbuilding, and whose 
place of business was at 140 North Broad street, Philadelphia, Pa., 
as a bolter-up, and in saifi employment on that date his wages were 
payable on an hourly basis, and during so much of the six months 
previous thereto as he worked for the defendant, his average weekly 
wage exceeded twenty dollars (f20), and was payable weekly; that 
on that date, Joseph E. Triggs was riding on a train on the tracks of 
the Pennsylvania R. R., and when at or near Frankford Junction, 
Philadelphia, Pa., he either fell from or alighted from the train, and 
in so doing sustained certain injuries; that he was removed to his 
home and he died November 27, 1918, in Philadelphia, as result of the 
injuries sustained as aforesaid ; that the expense of the last sickness 
and burial of the decedent exceeded one hundred dollars (flOO), 
whjch has been paid by the defendant ; that Joseph E. Triggs left to 
survive him his widow, the claimant, Jennie Triggs, who resided 
with him on the date of his death ; and the following children : Joseph 
P. Triggs, Jr., bom November 19, 1914; Adam Triggs, bom October 
20, 1915, and Emma J. Triggs, born August 11, 1918. It is further 
agreed by the defendant that the defendant had due notice of the 
occurrence of the injuries and of the death of the decedent, and that 
his death had resulted from injuries aforesaid.' " 

"That testimony of the witnesses showed that on November 27, 1918, 
Joseph R. Triggs lived at Frankford Junction, Philadelphia, Pa., 
about two miles distant from Frankford Junction station on the 
Pennsylvania R, R., and about two and one-half miles distant from 
North Philadelphia station on that railroad, and that he had been 
employed by the defendant for about three months previous to No- 
vember 27, 1918. 

The evidence showed that Triggs had at first used Frankford Junc- 
tion station in going to and from work, but on account of the difB- 
cultj in getting trolley cars from this station to his home he was, on 
November 27, 1918, and for some time previous thereto had beeai using 
North Philadelphia station in getting to and from work. 
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The evidence showed that the rules and regulations with r^ards 
to the employment and remuneration of the employes of the defend- 
ant were under control of a board known as the Macy Board, and in 
February, 1918, this board passed a regulation which was published 
in a booklet Issued by the board, dated Washington, D. C, March 1, 
1918, In which the following iDStructions were printed: 

" 'Decisions aa to wages, hours and other conditions, 
Ship Building Labor Adjustment Board,' on page 6, para- 
graph marked 2nd, reading as follows: 'The most seri- 
ous obstacle to the maintenance of the uniform mini- 
mum wage scale in all the yards of the district is the 
variable expenses of the transportation to and from 
their work, to which the employes of the yard up and 
down the river from Philadelphia are put, owing to in- 
adequate local housing facilities. T9 equalizes this con- 
dition, we authorize shipyards whose employes are com- 
pelled to expend regularly more than eight cents for 
transportation to and from the work, to provide said 
employee with commutation or other tickets at the ex- 
pense of the company. In providing free transporta- 
tion for employes coming from distances, each shipyard 
must adopt such precautions to prevent the privil^e 
from being abused, as may be prescribed by the papers 
and by the Emergency Fleet Corporation. We permit the 
payment of the entire fares of such employes, rather than 
merely of the excess over sixteen cents, to enable yards 
with inadequate local housing facilities to bring their 
employes from greater distances.' " 

so that this rule was in existence at the time that Triggs entered the 
employ of the defendant, and although there was no evidence to 
show that he would be reimbursed for his carfare, the evidence 
showed that this rule had been published in the newspapers and had 
been posted by the defendant, and had been spread among the men 
by their unions, so that at the time of the employment of Triggs, both 
he and the defendant entered into the contract of employment with 
the knowledge and relying upon the condition that he would be reim- 
bursed for the money spent by him for carfare, since the fare from 
North Philadelphia to Bristol for one way exceeded eight cents. 

The evidence also showed that Triggs had been reimbursed for 
transportation, since there was introduced in evidence a transporta- 
tion envelope found upon his body after he had been killed, which 
showed that he had received eight dollars and twenty cents {|8.20> 
for transportation between North Philadelphia and Bristol, which 
was partly used. The evidence showed that these tickets used by 
the employes were issued at the regular stations of the Pennsylvania 
R. R. Co., and were good for passage on any of the regular trains of 
the Pennsylyania R. R. Co, which ran between Philadelphia and the 
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yard of the railroad company known as the Bristol yard, which vtM 
situate about three-quarters of a mile east of Bristol station, and 
adjoining the plant of the defendant company. The evidence also 
showed that these trains which ran into the Bristol yard were pro- 
vided by the railroad company under an agreement with the defend- 
ant for the accommodation of the defendant and the defendant's em- 
ployes. There were several of these trains^some expresses and some 
locals, and they would bring the men to the Bristol yard in the morn- 
ing and would remain in the yard, being shifted by the eugines of 
the railroad company until it was time for them to leave the yard in 
the evening. 

The testimony of the superintendent of transportation of the de- 
fendant showed that the time of the leaving of the trains was fixed 
by the railroad company at the request of the defendant at times 
convenient to the employes of the defendant, and that each day the 
defendant's superintendent of transportation would notify the rail- 
road company of the number of men whom he expected would use 
their trains in the evening, and the railroad company would then 
provide cars sufiBcient for this number of men. 

The evidence showed very clearly that the defendant had no con- 
trol whatever over the operation of these trains. Their control was 
entirely in the hands of the railroad company, and it showed just as 
clearly that transportation was not furnished to all of the employes ; 
but that Triggs was in a class to which transportation was furnished ; 
but there was no requirement whatever that the employes must use 
the trains of the railroad company which proceeded from the Bristol 
yard ; in fact, there was no requirement that they should use any of 
the Pennsylvania K. R. Co.'s trains — they might have come to work 
in automobiles, or in any manner that they desired. 

On the evening of November 27, 1918, Joseph E. Triggs got on one 
of these trains of the railroad company leaving the Bristol yard at 
five-thirty. This was an express train and did not stop at Frankford 
Junction, but did stop at North Philadelphia. It frequently happened 
that this train slowed up, and even sometime stopped, when it got 
between Frankford and Frankford Junction, in order to permit a 
train from Atlantic City to proceed ahead of it, and when it did so 
the employes frequently alighted from the train. On this particular 
evening the train did slow down somewhat between Frankford and 
Frankford Junction, the testimony of one witn^s being that it was 
proceeding at about thirty miles an hour, and of others that it was 
proceeding at about forty miles an hour. The train consisted of steel 
vestibule coaches, and the brakeman on the train testified that he 
closed the doors and trapdoors of the rear platform immediately upon 
leaving the Bristol yard and proceeded through the train and closed 
all of the doors and platforms as the train was about half way be- 
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tweCD Frankford and Frankford Junction tbree men who had heen 
standing near the rear platform moved toward the doorway on the 
left hand side. One of them requested the other men to get out of the 
way 80 that he might open the door. He did open the door and the 
platform on the left hand side, and one of the three men, although 
the evidence was not clear as to whether or not it was the man who 
opened the doors, walked down the steps and alighted from the train. 
There was a noise as of dying ballast, and two or three witnesses saw 
him roll over and lie still. His body was found at about the point 
where he alighted from the train that evening at about nine o'clock 
by a conductor of a train of the Pennsylvania R. R. Co, 

Under this testimony it was contended by counsel for the claimant 
that, since the transportation of Triggs was furnished by the de- 
fendant, he was at the time of the accident still in the course of his 
employment with the defendant. Counsel for defendant contended 
that the furnishing of transportation did not continue the course of 
the employment of Triggs on his way to and from work, and that even 
if it did he was not at the time that he was injured still in the course 
of his employment; and cited in support of this contention Notaro v. 
American Steel & Iron Co., 2 Dept. Reports 2531 ; Desamo v. Dela- 
ware, Lackawanna & Western E, B. Co., 2 Dept. Reports 1271, and 
Ponte V. Pittsburgh, Cincinnati, Chicago & St. Louis K, B. Co., 2 
Dept, Reports 2731. While we are doubtful as to the correctness of 
this contention of the defendant, feel that it is unnecessary for us 
to decide this point, because we are of the opinion that at the time 
of the occurrence of the accident Triggs was not in the course of 
his employment, whether his attempt to alight from the train would 
have taken him out of the course of his employment or not, if he 
had been in the course of his employment. 

There is much to be said on each side of this contention, and mnch 
has been said in the able briefs submitted by counsel for both claim- 
ant and defendent. There are very many cases in many jurisdictions 
which have decided that where the mode of conveyance is furnished 
by the defendant and is under the conti-ol and operation of the de- 
fendant, and it is a part of the contract of hire that such conveyance 
will be furnished by the defendant to his employe, and an employe 
is injured while proceeding to and from work in such conveyance, he 
is entitled to compensation; but we find no cases other than those 
decided in England which hold that an employer who contracts to 
provide free carriage by train to a workman to his place of employ- 
ment is liable for compensation to the employe when injured in pro- 
ceeding to and from work on the train. On the other hand, we do 
find a number of cases, besides some English cases, which decide that 
the employer's liability depends upon whether the conveyance in 
which the employes ride to and from their work has been provided 
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b; lilm (see in re Donavan, 4 N. C. C, A. 549, where the court said: 
' "T'he rule has been established, as we consider in accordance with 
sound reason, that the employer's liability in such cases depends upon 
whether the conveyance has been provided by him after the real be- 
ginning of the employment, in compliance with one of the implied or 
express terms of the contract of employment for the mere use of the 
employes, and is the one which the employes are required or, as a 
matter of right, are permitted to use by virtue of that contract.' " 

And we have some cases which decide that even where the em- 
ploye was riding in au automobile furnished by his employer from 
his place of employment to a traction car after quitting work, and 
for which time he received pay, and while so riding fell and received 
injuries which disabled him, he is not entitled to compensation (Be« 
in re Anderson, Ohio, Ind. Comm. 4544, August 9, 1914), Of course, 
the burden of establishing the fact that at the time of the injniy 
Triggs was in the course of his employment is upon the claimant. 
This is BO clear that it is unnecessary to cite any decision in sup- 
port of this contention. 

It is also just as clear that the general rule, in Pennsylvania at 
least — and we believe in most all jurisdictions — is that an employe 
in going to and from work is not in the course of his employment. 
This has been repeatedly decided by the Workmen's Compensation 
Board in Pennsylvania, and the claimant would, therefore, not be 
entitled to an award unless she can meet the burden of showing 
that, although at the time of of occurrence of the injury the decedent 
had stopped work and was on his way home from work, the circum- 
stances were such as to continue him in the course of bis employment. 
As stated before, we are of opinion that the claimant has not met 
this burden. We think that the fact that transportation was fur- 
nished under circumstances such as those in the present case might 
increase the amount of the employes wages by the amount of trans- 
portation paid, but it does not effect the time when he ceased to act 
in the course of his employment ; and in arriving at this conclusion 
we are not unmindful of the fact that several of the Referees in Penn- 
sylvania, including the Referee in this case, have decided that an 
employe who is proceeding to or from his work in a conveyance 
furnished by his employer and under the control of his employer 
under the contract of hire between the employer and the employe is 
still in the course of his employment. 

FINDINGS OF FACT. 

1, The Defendant is Merchant Shipbuilding Corporation, Agent, 
United States Shipping Board Emergency Fleet Corporation, rep- 
resenting United States of America. 
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2. On November 27, 1918, neither Joseph B. Ti'iggs nor the defend- 
ant had filed with the Workmen's Compensation Bureau, nor served 
upon the other, notice of rejection of Article III of the Workmen's 
Compensation Act of 1915, in accordance with the provisions of 
said Act. 

3. On that date and for about three months previous thereto Joseph 
B. TriggB, was an employe of the defendant in the defendant's r^nlar 
business of shipbuilding, their place of business being at Bristol, 
Fa., and in said employment the occupation of Joseph B. Triggs 
was that of bolter-up. 

4. In said employment under the contract of hire in force between 
Joseph B. Triggs and the defendant on the aforesaid date, his em- 
ployment was a continuous employment, his wages were payable 
on an hourly basis, and during so much of the six months previous 
thereto as he worked for the defendant, his average weekly wage 
exceeded twenty dollars ($20), and was payable weekly; and in ad- 
dition to his wages he was entitled, under the contract of hire in 
force between him and the defendant on that date, to be reimbursed 
for the carfare expended by him in going to and from work. 

5. On November 27, 1918, Joseph B. Triggs has finished his day's 
work and had boarded an express train of the Pennsylvania E. B. 
Co. which left the yard of the Pennsylvania K. B. Co. adjoining the 
plant of the defendant at a point about three quarters of a mile east 
of the Bristol station. The train consisted of a number of steel 
vestibule cars, and when the train left the yard at five-thirty, the 
trainman shut the doors and the trap-doors of the cars. When the 
train which was proceeding toward Philadelphia, arrived at a point 
about midway between Frankford and Frankford Junction, proceed- 
ing then at a rate of between twenty-five and forty miles an hour, 
Joseph B. Triggs walked down the steps on the left hand side of the 
rear platform and alighted from the train. 

6. In so doing, he sustained injuries whom which he died almost 
immediately. 

7. The defendant had due notice of the occurrence of the injuries 
and of the death of the decedent, and that his death had resulted 
from the aforesaid injuries. 

8. The expense of the decedent's last sickness and burial exceeding 
one hundred dollars ($100), which expense was paid by the claim- 
ant, and for no part of which has she been reimbursed by the de- 
fendant. 

9. The decedent left to survive him the following dependents: his 
widow, the claimant, Jennie Triggs, who resided with him at the 
date of his death, and the following children: Joseph B. Triggs, Jr., 
bom November 19, 1914; Adam Triggs, born October 20, 1915, and 
Emma Triggs, bom August 11, 1918. 
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CONCLUSIONS OP LAW. 

On November 27, 1918, both Joseph B. Trigge and the defendant 
were bound by the terms of Article III of the Workmen's Compen- 
eatioD Act of 1915. Since the injuries which resulted in the death 
of Joseph K. Triggs were not sustained by him while acting in the 
course of his employment with the defendant, the claimant is not 
entitled to compensation. 

DISALLOWANCE. 

The claim is, therefore, disallowed. 



Shabinski v. Northwestern Mining & Exchange Co. 

Final receipt — When it will be set aside. 

When a final receipt is set aside defendant should file a petition^ to terminate the 
agreement, thus assumiDg the burden of showing that claimant has recovered, or, 
if not, what his partial disability is. 

Permanent cure, or pai-tial disability — ifotp to establish. 

The only possible way to establish either a permanent cure or partial disability 
Ib by furnishing some employment. The Board will then have Bbaolnte proof- 



Claimant represented by J. 0-. Bogden, DuBois. 
Defendant represented by H, J. Connolly, Scranton. 

OPINION BY MACKEY— Chairman— December 31, 1919. 

It seems that the petitioner executed compensation agreement No. 
64S263 on January 14, 1919, which provided 'for compensation to 
petitioner at the rate of |10 per week because of an accident suffered 
on August 23, 1918, while he was lin the employ of the defendant 
company. Compensation was paid to the petitioner up to May 10, 
1919, when a final receipt was taken which contained the following 
statement ; 

"I, the said William Shabinski, was physically able to resume work 
May 12, 1919." 

He now alleges that when he signed this receipt he thought he was 
simply signing for his usual comx)ensatioD check. The paper was not 
read; that he cannot read nor write, and that as a matter of fact 
at that time he was unable to resume his work upon that date. 

The testimony presented by the defendant does not establish that 
that man was able to resume his former occupation as of that date. 
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but we consider from the matters presented to us that it wonld have 
been to the physical advantage of the petitioner to have undertaken 
to worlc on that date, thereby increasing his capacity for work by 
light worlc and exercising. 

It would be manifestly unjust to the petitioner to absolutely dis- 
miss this petition and deprive him of any further consideration. 
Undoubtedly, from May 10 to the present time he suffered a partial 
disability. There is no evidence before us to describe just what that 
partial disability is. 

It is hereby ordered that the final receipt be set aside which will 
reinstate the compensation agreement. 

It is suggested that the defendant company file a petition to 
terminate the agreement, thus assuming the burden of showing that 
the claimant has recovered, or, if not, what his partial disability 
is. 

It is further suggested that the only possible way to establish 
^ther a permanent cure or partial disability is by furnishing some 
employment and then this Board will have absolute proof. 



Eberle v. Worthington Pump & Machine Co. 

VU>lence to phyHeal sti-uclwe of iody—Eye — Loss 0/ use of — 06struc(eJ (ear duel. 

The claimant, while in the emplo; of the defendaot, was atmck in the eye by a 
splinter of steel. He waa treated for the iDJury, but never recovered. The tear 
duct waa cloaed with the reault tbat the eye was flooded every few minutes, the teara 
flowing down the cbeek. While the eye itself was uninjured, tbe tefirs blurred the 
viaiou, BO that the claimant waa nnable to pursue bis usual employment. It waa 
stated that the condition might be remedied by an operation, the coat of which 
would be between $400 and $600. ' 

Held : Until such time as tbe operation is auccessfuU; performed, the claimant 
is entitled for the loss of the use of an eye for a period in an excess of 125 weeks. 



Appellant represented by H. A. Davis, Philadelphia. 
Appellee represented by John R. Sharpless, Hazleton. 

OPINION BY MACKEY— Chairman— December 31, 1919. 

Hearing de novo at Wilkes-Barre. 

This case was called for hearing before the Board on November 
19, 1919. By agreement of counsel for the defendant the testimony 
which had been taken before the Referee was adopted as having been 
taken before the Board, and tbe additional testimony of two physi- 
cians was taken before the Board at the hearing. 
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It appears that the claimant was injured on February 6, 1&18, 
while in the course of his employment for defendant, by a piece of 
hot chipping tool flying into the corner of his left eye. He continued 
to work from February 6, 1918, until June 1, 1918, but during this time 
made daily trips to the dispensary of the employer for treatment. 
As a result of his injuries he was sent by his employer to Dr. Beiche, 
an eye specialist, in Hazleton, and later, at defendant's request, went 
to Philadelphia for examination by Dr. Colgan. As a result of the 
injury the tear duct of claimant's left eye was seared and occluded, 
so that tliere was a constant flow of tears over the vision of the eye 
thus blurring the vision. Dr. Beiche attempted to open the tear duct 
by inserting a probe but the attempt failed. On account of the injury 
the secretion of tears constantly falls over the left eye ball and blurs 
the vision unless the claimant wipes his eye every few minutes, and 
this condition will prevent him from doing any work requiring close 
vision, such as lathe or machine runner, at which he was employed 
at the time of the accident. He attempted to return to work on July 
19, 1919, but was unable to do so by reason of liis eye. Dr. Reiche 
further testified that be examined the claimant and while there was 
no injury to the eye ball there was an occlusion of the tear duct and 
the result was a gathering of tears on the cornea whereby the tears 
would fall down the claimant's face instead of the tear duct — that 
the injury is such that he believes the ducts are completely destroyed 
— it would be necessary to make a :»ew passage, slitting up the lid 
over as far as the nose, then breaking through the lacrymal bone, and 
you can then break through and make a drain into the nose, then aa 
a result the tears would then flow through this passage rather than 
down the face. On cross-esamination this witness testified' that 
before claimant could really have an improved vision it would be 
necessary for him to always remove with a handkerchief, or by some 
otlier method, the supertluous tears which accumulate over his eye 
ball — that this would occur every few minutes. The testimony of 
this doctor shows that the treatment which he rendered to claimant 
did not secure the desired result. 

Dr. Dauzer testified that something must have come in contact with 
the two lachrymal ducts and closed them up or occluded them. This 
witness further testified that the claimant could not use the eye 
to do fine work at the present time — that the injury to the eye is 
permanent but that it might be corrected by an operation which 
would cost approximately between f200 and f400 — that it would be 
a very critical operation; 

At the hearing before the Board on November 19, 1919, Dr. Danzer 
and Dr. Beiche were both recalled. Dr. Danzer testified at this time 
that there was a complete occlusion (stoppage) of the tear duct which 
was due to the injury ; that as a, reanlt of the occlusion to the iachrimal 
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canal or duct the eye is permanently injured, and by the occlusion 
the tears will always secrete in the eye and not go through into the 
canal or duct, and forms a continual tearing of the eye. That there 
is a continual flow of tears which causes continual wiping of the eye 
and blurring of the vision which is always annoying, and the older 
it gets the worse it gets. 

Dr. Reiche, the defendant's physician, testified that the tear duct 
was practically obliterated! with the resultant effect of constant 
accumulation of tears and this would blur the vision. 

It thus appears from the medical testimony that the defendant has 
lost the use of his eye and he is not, nor will he be, able to perform 
the same occupation as he did before the accident. 

We, tlierefore, from the evidence in this case, make the following: 

FIMDINGS OF PACT. 

1. That the claimant was employed by defendant as a machine 
runner and on February 6, I9I8, was engaged in putting grooving on 
wheels. Between 5:30 and 6:30 P. M., on the aforesaid day, he was 
injured by having a piece of chipping tool break and strike him in 
his left eye. 

2. After sustaining the accidental injury the claimant went to 
the dispensary at the shops of the defendant company and. had his 
eye treated and then went home. He returned to work the following 
day and continued to work iTntil June 1, 1918, and for one month 
flfter the accident each day he made several trips to the first aid 
dispensary for treatment. 

3. That on June 1, 1918, he was compelled to quit work because 
of his injured* eye as the water kept running from it. He then went 
to Dr. Reiche and later went to Philadelphia for treatment and ex- 
amination. He returned to work on July 19, 1918; having worked 
but one day when he was compelled to quit work. He also went to 
work about the coal mine, and, at the time of the hearing, was still 
employed there. 

1. As the result of the said injury sustained as aforesaid the tear 
ducts of the claimant's eye have been seared and occluded and there 
has been a constant flow of tears from the lachrimal glands to his 
cheek. It may be possible that this condition can be remedied by an 
operation which would cost from $400 to $600, and it would require 
at least six months after said operation to possibly remedy said con- 
dition. 

5. Until such time as an operation has been performed, and the 
condition of claimant remedied, he has lost the use of his eye within 
the meaning of the Pennsylvania Workmen's Compensation Act of 
1915, 
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6. Claimant's average weekly eamingo at the time he sustained 
the injury amounted to fl3.20 per week, being paid at the rate of 
fS.lO a day, having worked for defendant company but five daya 
prior to sustaining the accident 

7. The said claimant and the said defendant were both bound by 
the provision of Article III of the Pennsylvania Workmen's Compen- 
sation Act of 1915. 

From the aforegoing findings of fact we file the following: 

CONCLUSIONS OF LAW. 

That the claimant, Chai-les Eberle, has lost the use of bis left eye 
within the meaning of the Pennsylvania Workmen's Compensation 
Act of 1915, and is entitled to an award of compensation aa set forth 
in Section 306 of said Act, and to that end the said claimant is 
awarded compensation for a period of 125 weeks commencing June 
15, 1918, at the rate of $6.60 per week, said payment to be made semi- 
monthly or as the said claimant was being paid prior to the date 
of the said accident. 



Anton V. American Iron & Steel Co. 

Final receipt — When it iriU he set aside. 

The fact that a final receipt was taken after all payments, as stipulated in the 
agreement, had been made, is immaterial. IE the compensation agreement was in- 
correct in the beginning the final receipt will he set aside, and claimant permitted 
to file a petition to modify the agreement. 



Claimant represented by Dawson W. Light and Paul G. Adams, Leba- 
non. 
Defendant represented by Paul F. McKane, Allentown. 

OPINION BY COMMISSIONER HOUCK— December 31, 1919. 

The claimant was injured November 17, 1916, and as a result of 
the injury he suffered the loss of his right eye. A compensation 
agreement was entered into December 21, 1916, providing for the 
payment of compensation until disability liad ceased or changed in 
extent. On July 31, 1917, a supplemental agreement was entered 
into providing for the payment of compensation for a period of one 
hundred and twenty-five weeks for the loss of an eye. A final receipt 
was taken in April, 1919, the one hundred and twenty-five weeks hav- 
ing expired at that time. On April 22, 1919, the claimant filed a 



petition for review of the compensation agreement alleging that aa 
the result of the injury he had lost the use of both eyes, and should be 
compensated accordingly. The case was called for hearing on June 
19, 1919. The claimant was then directed by the Board to file a 
petition to set aside the final receipt and then a petition to modify 
the agreement. Accordingly, on July 3, 1919, the claimant filed a 
petition to review the agreement and to set aside the final receipt, 
and this petition is now before the Board for disposition./ 

The defendant contends that the Board cannot set aside the final 
receipt in this case because the agreement is specific and the final 
receipt was taken after all the payments, as stipulated in the agree- 
ment, had been made. However, it seems to the Board that this fact 
is wholly immaterial, if the agreement was incorrect in the beginning. 
We cannot distinguish this case from the case in which a claimant, 
not l^nowing the extent of his disability, makes an agreement and 
gives a final receipt by mistake before his disability has terminated. 
If the claimant has lost the use of both eyes, due to the injury suf- 
fered, then the agreement made by the parties, providing for com- 
pensation for the loss of one eye only, is not a proper agreement and 
should be modified to conform to the facts. So long as the final receipt 
is not set aside the claimant is barred from moving for modification 
of the agreement, hence the direction of the Board that he file a peti- 
tion to set aside the final receipt. The only question before tlie Board 
now is as to the disposition of the final receipt. We are convinced 
that the claimant signed the final receipt by mistake and that it 
should be set aside in order to open the way for the modification of 
the agreement, if the facts so warrant. With the final receipt set 
aside the Board will be in a position to consider the facts of the case 
and to make such order as will do justice between the parties. There 
is on the record, under date of July 3, 1919, a petition to review the 
agreement. This petition alleges that the claimant's other eye was 
also destroyed as a result of the injury due to sympathetic irritation 
and inflammation. This in reality is an allegation of increased dis- 
ability and the petition should be treated as a petition to modify the 
agreement, and it will be referred to a Referee for the purpose of 
taking testimony as to the increase of the claimant's disability. 

The final receipt is, accordingly, set aside and the claimant's peti- 
tion is referred to Referee Cummings for his disposition. 
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Richman v. State Workmen's Insurance Fund. 

Bitrden of proof— Snfficicnt evidence. 

evidence 



Appellant represented by David Ijevinson, Philadelphia. 
Appellee represented by Samuel 1. Spjker, Huntingdon. 



OPINION BY MACKEY—Chairaan— December 31, 1919. 
Hearing de rwvo at Philadelphia. 

A bearing de novo was granted September 23, 1919. The hearing 
de novo was held by the Board on November 13, 1919, at which time 
it was agreed that the testimony taken before the Referee be adopted 
as though taken before -the Board, save that additional testimony 
was taken at the hearing de novo. 

Before making our findings of fact and conclusions of law, we will 
briefly discuss the case as we view it. 

On April 11, 1918, deceased husband of claimant was a window 
cleaner in defendant's employ and while in the course of his employ- 
ment he fell from a window at the plant of Main Belting Co., at 1241 
Carpenter street, injuring his right side and leg, and spraining his 
ankle. He received treatment at the Howard hospital, and was able 
to return to work for a few days after the accident. Shortly tliere- 
after he became sick, and on May 3, 1918, pneumonia developed, and 
on May 5, 1919, he was removed to the hospital where be died on May 
12, 1918, of hepatitis (inflammation of the liver) and pneumonia. 
Dr. Barenbaum testified that he attended deceased on May 1, 1918, at 
his home, when he complained of much pain in his right side ; that in 
his judgment pneumonia was developing. The records of the Mt. Sir 
hospital were produced showing that upon deceased's admission to 
the hospital on May 8, 1918, he was suffering from acute hepatitis 
and pneumonia. 

Dr. Kapp, called on behalf of claimant, testified he was called to 
attend deceased on May 2, 1918; he had a high temperature and 
complained of pains in his right side; his diagnosis at that time was 
hepatitis, with a possible developing of pneumonia; he sent him to 
the hospital and visited him on May 2, 3, 4 and 5 ; that at his second 
visit he found deceased had pneumonia ; that hepatitis may be caused 
by a blow or injury; that symptoms of hepatitis following an acci- 
dent, would develop within two or three weeks; that in his opinion 
deceased suffered an internal injury from an accident which resulted 
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in the hepatitis and pneumonia ; that he would connect the injur; 
with the hepatitis; that the pneumonia was the secondary cause of 
death. 

Dr. Schock, on behalf of defendant, testified from an examination 
of the testimony and from the facts of the injury, it was imjtossible 
for the deceased to have developed pneumonia or hepatitis from the 
fall ; that the death bad no connection with the accident. 

We have carefully considered all the testimony in the case and we 
feel the claimant has shown sufficient to connect ihe death of tlie 
deceased with the fall which he received on April 11, 1918. The com- 
plaint of pains in the right side, on which he fell ; the fact that lie 
worked for a few days, but could no longer continue; his gradual 
weakened physical condition and decline; point to the fact that the 
injury he suffered caused the hepatitis which later developed the 
pneumonia. The testimony showed he was a healthy man prior to 
the accident 

We, therefore, make the following: 

FINDINGS OP PACT. ■ 

1. That on April 11, 1918, deceased was in the employ of the Con- 
tinental House and Window Cleaning Co. 

2. That neither party had rejected the operation of the Work- 
men's Compensation Act of 1915. 

3. That on April 11, 1918, and some time previous thereto, the 
weekly wage of deceased was $20. 

i. That on April 11, 1918, while in the course of bis employment 
for defendant, deceased fell from a window at the plant of the Main 
Belting Co., 12il Carpenter street, Philadelphia, spraining bis left 
ankle and injuring bis right side. 

5. Defendant had due notice of the occurrence of the injury and 
the death of deceased. 

6. That after said accident deceased was treated at the Howard 
hospital ; he returned to his home, and worked for a few days there- 
after but owing to his physical condition, as the result of the injuries 
received by liim, he was unable to longer work, and, thereafter, gradu- 
ally declined, being removed to the hospital on May 5, 1918. That 
he developed hepatitis (inilammation of the liver) as a result of said 
accident and injuries received by him on April 11, 1918, which devel- 
oped into pneumonia, from which he died on May 12, 1918. 

7. That the hepatitis and the pneumonia which caused the death 
of the deceased was the result of the accident and injuries on April 
11, 1918, sustained by him. 

8. That the expense of the last sickness and burial of deceased 
were in excess of $100 which has not been paid by defendant. 

(The award follows.) 

:byGoO»:^Ic 



Frederickson v. McMuUin Co. et al. 

Original jurUdiciion of the Board under Section jli. 

The Board took original jurisdictioa of the claim petition of a widow, a hearioK 
de novo having been granted after an award made b; a Referee in favor of her 
deceased husband, who died before hearing de novo could be held. 



Appellant repreaeuted by H. A. Davis, Philadelphia. 
Appellee repreaeuted by Isaac M. Price, Philadelphia. 

OPINION BY MACKEY— Chairman— December 31, 1919. 
HISTORY OP THE CASE. 

Original jurisdiction in this case was taken by the Board under the 
provision of Section 414 of the Amended Act of 1919, under the fol- 
lowing circumstances: 

Louis Frederickson, the husband of the claimant, during hia life 
time, filed a claim petition for compensation alleging that he had 
suffered injuries in the course of his employment, as an employe of 
Arthur McMullin Co., a subcontractor of the American International 
Shipbuilding Corp. The latter agreed of record that it should be the 
sole defendant because of the fact that the Arthur McMullin Co. had 
been one of its subcontractors doing work upon ita premises, and 
the aaid American International Shipbuilding Corp. had never sought 
to avoid liability for compensation to one of tlie McMullin Co. em- 
ploye suffered in the course of his employment under Section 302-(b). 

There had been an award by a Referee, and upon appeal to the 
Board, Commisaioner Scott, on October 17, 1919, handed down the 
following opinion: 

"The claimant was employed as a rigger at Hog laland 
and in the course of his work he waa helping to carry a 
heavy iron block weighing over 400 pounds, when his 
right ankle turned causing him to stumble; the block 
fell against him knocking him over and wrenched or 
sprained his back and ankle. 

There is a large volume of testimony with the record. 
It is contended by the <lefendant that the claimant is 
suffering from a specific disease which haa no real or 
necessary connection with the injury. The medical testi- 
mony locates the serious condition 'from which the 
claimant is suffering in the sacro-iliac region. The cause 
of the claimant's present conditions is somewhat ob- 
scure. The medical testimony on behalf of the claimant 
indicates that there may be some connection between the 
fall of the block of metal striking or falling against the 
ankle ot the claimant and his present disability, but 
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more strongly indicates tliat in the fall the body of the 
claimant was so twisted anu wrenched that violence was 
suffered in the region of the base of the spinal column, 
whilst on the other hand the testimony of the defendant's 
physicians attribute the condition at this point to some 
specific disease. There seems to be sufficient testimony 
in the record from which decisive findings could be made. 
However, the Kel'eree in his fourth finding of fact states 
that the claimant sustained certain injuries to hia 
right foot and leg and in his sixth finding that as a re- 
sult of the injury which he sustaine<l the claimant had 
been totally disabled and prevented from doing any 
work, making no mention of any injury suffered at the 
time by reason of the fall, in the region of the spinal 
column, the evident seat of his present disability. 

We are of opinion that if an award can be made in 
favor of the claimant it is necessary to have more com- 
plete findings upon which to base the conclusions that a 
causal connection exists between the injuries and the 
present condition of the claimant. A hearing dc novo is 
therefore granted." 
The Board had no opportunity of conducting a hearing de novo 

for the claimant died October 8, 1919. The death of the claimant, of 

course, ended that case which is claim petition No. 7286. 
Thereupon, the widow of the said Louis Frederickson filed a claim 

petition on October 24, 1919, seeking compensation because of the 

fact that she is the dependent widow of the said Jjouis Frederickson. 

and asserting that his death was a natural consequence of the injury 

which he had alleged in his own claim petition. 

This case came on before the Compensation Board, exercising its 

right of original jurisdiction on November 14, 1919, The following 

note was entered of record : 

"It is agreed between the counsel for the plaintiff and 
the defendants that the testimony and the records in 
the case of J-ouis Frederickson v. A. McMullin Co., sub- 
contractor, and American International Shipbuilding 
Coj-p., defendants, Docket No. A-1257, be adopted in this 
case as if heard at this time before the Board; and 
either party to produce further testimony if desired." 

This agreement brings before the Board the testimony of Louis 
Frederickson himself, as to the manner in which he was injured and 
the physical consequences of the same, as far as he had observed 
them up to the time of his testimony, which was taken before a referee 
on February 19, 1919, and at the various hearings from that time down 
to April 21, 1919. 

FINDINGS OF PACT. 

1. On July 23, 1918, Louis Frederickson was in the employ of 
Arthur McMullin Co., subcontractors of the American International 
Shipbuilding Corp. as a rigger. 
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2. That neither the claimant nor defendant had served notice on the 
other of their rejection of the Workmen's Compensation Act of 1915, 
in accordance with the provisions of the said Act, 

3. That the said Arthur McMullin Co., sub-contractors, had taken 
their employes, including Louis Frederickson, upon the property of 
the American International Shipbuilding Corp., for the purpose of 
prosecuting the work of the latter Corp., and the latter corporation 
had never posted notices in conformity with Section 302-{b), and 
acknowledged its liability to pay compensation in the case, if any 
is due. 

4. We find as a fact therefore that the pleadings should be and have 
been amended by striking McMullin Co., sub-contractors, from the 
record as a defendant. 

5. That on July 23, 191S, the claimant while in the course of his 
employment with the defendant company at Hog Island, sustained 
injuries to his right foot and leg, and a sprain in the sarco-iliac 
region, causing injuries to tlie fourth sacrel nerve on the right side, 
causing the death of the said Louis Frederickson on October 8, 1919, 
of progressive paralysis. 

6. That the death of the said Louis Frederickson was the direct 
result and natural eousequenee of an accident suffered on July 23, 
1918, while employed as above described. 

7. At the time of the accident which caused the death of the said 
Louis Frederickson, his average weekly wage was f39.38. 

8. Cost of last sickness and burial of deceased was in excess of 
|100, no part of which has yet been paid. 

9. At the time of the accident the Employer's Liability Assurance 
Corp. was the insurance carrier. 

10. That Harriet Frederickson, at the time of the accident which 
caused the death of the said Louis Frederickson, was the lawful wife 
of the deceased, living with him at the time, and depending upon him 
for support. 

11. The deceased also left to survive him the following children: 
Lars Theodore Frederickson, bom January 27, 1910; Dorothy Edith 
Frederickson, bom August 24, 1914; Harry William Frederickson, 
bora January 20, 1917. 

(The award follows.) 
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Best. V, XTnion Switch & Signal Co. 

Compensation agreement — When it will not be terminated, 
A compensation agreement for total disability will not be terminated, when tbe 
evidence shows tbat claimant toat tlie index finger and there ia a stiSness of the 
tendons of the second and third fingers, and incisions in the heart of the hand, and 
medical testimony, and evidence of those of the same trade as the claimant, who was 
a painter, shows tbat the injury sufEered by claimant does constitute the loss of the 
nse of his hand. Such a case can only be decided by the future. 

Burden of proof — Partial disabUiiy. 
It is contrary to practice of the Board and tbe view of the law as to the obliga' 
tions of the employer for a Referee to terminate a compensation agreement, and 
then place the burden upon claimant to establish partial disability at some fntnre 
date. In such cases, claimant must be given work which he can perform utd tbe 
wages he then cams will form a basis for compensation (or partial disability. 

Finding! — Medical service and surgical operattona. 
It is the duty of the Referee to make a finding as to tbe medical service and the 
character of tbe surgical operation. 



Appellant represented by C. Wm. Campbell, Pittsbui^h. 
Appellee represented by J. J. Burns, Pittsburgh. 

OPINION BY MACKEY— Chairman— December 31, 1919. 

This case comes before the Board upon the claimant's appeal from 
the action of the Eeferee upon two petitions that were before him at 
tbe same bearing. The one petition contained the prayer of the claim- 
ant that the compensation agreement theretofore entered into between 
himself and the defendant be modified to provide for the permanent 
loss of the use of a hand, and the one filed by the defendant asked 
for the termination of tbe compensation agreement on the ground 
that the disability of the claimant had ceased. 

The Referee refused the petition of the claimant, finding that the 
disability suffered by him did not constitute the loss of the use of 
that member, and also found that total disability had terminated as 
of August 15, 1919, and terminated the agreement as of that date. 
But the Referee also found that while total disability had terminated 
as of that date that the claimant bad not fully recovered the use of 
his hand, and that he would be entitled to partial disability from 
that date until the time his hand fully recovered, if it ever did, at the 
rate of 50% of the difference between his former and his later earn- 
ing capacity. This practically is a declaration of continuing liability 
against the defendant without ascertaining the extent of the same. 

The Referee has also failed to make a finding as to the defendant's 
liability for medical expenses, and if liable, whether or not the surgi- 
cal operation performed upon the claimant was a minor or major 
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one. We l>elieve that the Referee was in error in his practice, if not 
in his facta. The injuries suffered by the claimant may not consti- 
tute the loss of the use of the hand, although in view of the fact that 
the claimant is a painter, and that his injuries were to his right 
band, and that he suffered' the loss of his index finger, and that there 
is a stiffness of the tendons of the second and third fingers, and that 
there were incisions in the heart of the hand, it seems to us that there 
is considerable credible medical testimony, as well as evidence of 
those of the same trade as the claimant, that the injury suffered by 
claimant does constitute the loss of the use of this hand, yet there 
is some very persuasive testimony that this condition may improve 
with time. 

Therefore, it seems to us that it is untimely to determine that this 
is not the loss of the use of the hand. The man is still unable to 
perform a full day's work, and the evidence is not conclusive that 
he can even do any part of a day's work. It seems to us that the fu- 
ture must decide this case, and that the Referee's finding that the 
total disability ceased as of a certain date is unsupported by the 
evidence. It is surely contrary to our practice and our view of the 
law as to the obligations of the employer, for a Referee to terminate 
a compensation agreement, and then place the burden upon the 
claimant to establish partial disability at some future date. The 
policy of the Board is clearly outlined to the contrary in Olerka v. 
Lehigh & Wilkes-Barre Coal Co., 3 Dept. Reports 294i, as follows: 

"The burden rests upon the employer to furnish the 
injured employe some employment that he can perform 
and thus present to the Board the very best testimony 
as to the condition of the employe and his ability to earn 
wages. The employer is then giving the Board exact 
data from which it can decide that the employe is either 
cured or has partially recovered and can adopt his then 
present wages as a basis for computing compensation 
for partial disability. Of course, the employe must do 
his part. He cannot stand back and stubbornly refuse to 
accept a reasonable offer at the hands of the employer." 

We think it was also the duty of the Referee to make a finding as 
to the medical service and the character of the surreal operation, 
and to determine whether or not the money that was received by the 
claimant was a direct payment on this account at the hands of the 
employer, or merely a benefit from a mutual protective association 
connected with the employer's business organization. All these ques- 
tions can be determined by us upon a hearing de novo, which we 
hereby grant. 

It is to be understood that the hearing de novo applies to both 
petitions. 
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Szilagyi v. American Glue Co. 

Accident — Where d^alh result) from ahooting iy fellotc employe ariting from 
quarreling over property of employer. 

Wlien two employes quarrel over a wheelbarrow, the property ot the employer, 
which results in an assault beiog committed by one employe on the other, and the 
ncit day the assaulted employe, without resuming work, returns to the employer's 
premiaes and kills the other employe, held, that decedent met his death because of 
the fact that lie was an employe of the defendant, and the Compensation Act would 
apply. 

Appellant represented by Dalzell, Fisher — Hawkins, Pittsburgh. 
Appellee represented by W. H, Coleman, Pittsburgh. 

OPINION BY MACKEY— Chairman— December 31, 1919. 
The claimant, Bmma Szilagyi, claims compensation for herself and 
her children because of the fact that her husband, John Homyak, 
was killed while in the course of his employment for defendant. 
She was the wife of the said John Homyak at the time of his death, 
but was re-married on December 3, 191S, and, therefore, is claiming 
compensation as widow only up to that time. 

Tlie facts surrounding the death of John Homyak are as follows: 
He was a Hungarian, and was employed by the American Glue 
Co., at its plant at Springdale, Allegheny county, Pa., as a laborer. 
On October 17, 1917, when about to move material from one part of 
the employer's premises to anotlier, by means of a wheelbarrow, be 
desired to use one that was in the possession of an Italian by the name 
of Marafey. These two men had known each other but one day, and 
had never liad any dispute or quarrel. The Italian was unwilling to 
give up the wheelbarrow to Hornyak and when the latter undertook 
to take it, struck him on the hands with a shovel. Homyak, how- 
ever, took the wheelbarrow, and started about his work, when the 
Italian followed him and threatened to strike him with a piece of 
pipe. Hornyak picked up a piece of pipe and 'stmck the Italian 
several blows. The Italian was knocked down, and after regaining 
bis feet went away. The Italian did not resume work on the next 
day, but sometime during the working hours returned to the em- 
ployer's premises, found Hornyak, and without any words, shot him 
four times. Hornyak died as the result of these gun shot wounds 
upon the following day. 

The Referee in his third finding of fact said: 

"We find that the deceased was shot by Jim Marafey, 
a fellow employe, on account of a dispute between them 
over the possession of a wheelbarrow to be used in the 
conrse of liis employment with the defendant company, 
and was not the result of any personal feeling against 
the deceased." 
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In his second conclusion of law he held: 

"That the claimant's husband having died as a result 
of injuries sustained in an accident while in the course of 
his employment with the defendant company leaving to 
survive him, a widow and two children who v/ere de- 
pendent upon him for support at the time of his death, 
she is entitled to recover compensation until the date 
of her remarriage, after which the two children are en- 
titled to compensation as provided in paragraph 1 of 
Section 307 of the Workmen's Compensation Act of 
1915." 

The defendant has appealed from the award on the ground "that 
the evidence shows clearly that the deceased was killed as the result 
of personal feeling." 

The evidence is uncontradicted. 

The defendant relies upon Article III, Section 301 of the Act of 
1915 which reads: 

"The term 'injury by accident in the course of his em- 
ployment 'as used in this article, shall not include an 
injury caused by an act of a third person intended to in- 
jure the employe because of reasons personal to him, 
and not directed against him as an employe or because 
of his employment; but shall include all other injuries 
sustained while the employe is actually engaged in the 
furtherance of the business or affairs of the employer, 
whether upon the employer's premises or elsewhere," 
etc. 

Had the employe in this case been killed during the course of his 
employment, upon the employer's premises, hy a gun shot wound 
received at the hands of an unseen and unknown assailant, his widow 
would have been entitled to compensation. (See Keyes v. New York, 
Ontario & Western K. K. Co., 5 Dept. Reports 1069; Supreme Court 
yet unreported.) An assault by a fellow employe under such circum- 
stances that the evidence clearly establishes the fact that the assault 
grew out of a misunderstanding of the eniployes as the result of the 
employment In which they were engagetl, is an accident under Sec- 
tion 301. See Ury v. Mason & Hanger Co., i Dept. Reports 482. 

Therefore, had the deceased been assaulted during the controversy 
over the wheelbarrow, there would seem to be no question about the 
right of the claimant to recover compensation. There is not a scin- 
tilla of evidence that would indicate that at the time of this quarrel 
that there was any subject involved except the possession of the 
wheelbarrow, so that the misunderstanding grew out of the prosecu- 
tion of the employer's work and had the assault then taken place, it 
plainly would have been directed against the deceased because of the 
fact that he was an employe. 

27 . , :i,vGoO»:^Ic 
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The defendant argues that the lapae of twenty-four hours, with an 
opportunity for paasion to cool, and motive to form, changes the 
situation, and that when the Italian returned on the following day, 
and, without quarrel or a word spoken, shot the deceased, it was an 
act directed against the deceased because of personal malice, and 
not directed against him because he was an employe of the defendant. 

The claimant in this case has established that the shots that killed 
her husband came from a man whose passion had been aroused and 
whose malice toward her husband had been engendered because of 
the fact that on the previous day there had been a dispute between 
them, while they were in the defendant's employ upon the defendant's 
premises, and that misunderstanding arose as to the manner that 
each should further the employer's interests. Therefore, we hold that 
the Referee was right in finding the assailant's hostile feeling toward 
the deceased at the time of the shooting must be referred to the time 
of the quarrel. In other words, the Italian undoubtedly left the 
premises after the quarrel, with hatred and malice toward the de- 
ceased as an employe, and the fact that twenty-four hours intervened 
between the formation of that hatred and his return to kill, cannot 
change the nature of his feeling. 

The conclusion is irresistible that the deceased met his death be- 
cause of the fact that he was an employe of the defendant, for had 
that relationship not existed, this particular quarrel, followed by the 
shooting, would never have taken place. 

The findings of fact and conclusions of law of the Referee are af- 
firmed and the appeal dismissed. 



Sherry v. Boucher — Cortright Coal Co. 

Commutation — Injured emploj/^ seeking to engage in farming. 
Injured cmployos soebiiig to engngc in farming, wlien thoy can do so to practical 
advantage, wiU be encouraged by Board. 



(jlaimant not i-epresented by counsel. 
Defendant represented by J. A. Yon, lluiitingdon. 



OPINION BY MACKEY— Chairman— December 31, 1919. 

This is an application for commutation to present value of all con- 
tinuing payments to the claimant because of the loss of his hand, 
suffered in the course of employment. He has purchased a farm, 
and desires this amount of money to apply upon the purchasing 
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price. He has already arranged for an artificial hand, and we con- 
sider his petition a very meritorioua one. We desire to encourage 
men to take up farming whenever the nature of their injuries are such 
that they will not seriously handicap them in the ordinary farm work. 
Petition granted. 



Oberle v. Mesta Machine Co, 

Final receipt — When it will be set aside. 

A final receipt will be set aside when it is shown that claimant has the use of 
only the first finger and thumb and such condition existed when he signed the final 
. receipt, and that he is still disabled. 

Claimant not represented. 

Defendant represented by J. J. Bums, Tittsburgh. 

OPINION BY COMMISSIONER HO UCK— December 31, 1019. 

The claimant was injured on April 1, 1918, He suffered a com- 
pound fracture of the femur and his left hand was severely crushed. 
A compensation agreement was entered into and compensation was 
paid until May 20, 1919, when a final receipt was ':aken on the ground 
that the claimant was able to return to work. He did return to work 
for the same company at light employment but a strike was called 
and the claimant went out with the strikers and has not been em- 
ployed since. At present the claimant has the loss of the third finger 
of his left hand with a large portion of the metacarpal bone, and the 
second joint of the little finger is ankylosed and in a flexed position. 
The second joint of the middle finger is also ankylosed and in a 
flexed position. It is the opinion of Dr. Walter, who examined the 
claimant on behalf of the Board, that the portion of the metacarpal 
bones still remaining in the- hand should be removed and that the 
little finger should be amputated at the second joint. The claimant 
has the use of only the firat finger and thumb and the other fingers 
are really in the way. Since he was in this same condition when he 
signed the final regeipt, he was still disabled and the final receipt 
should be set aside. The claimant, on the stand, said that he was 
satisfied to have an operation performed on his hand and the Board 
suggests to the parties that such an operation be arranged in the 
hope of benefiting the claimant. 

The final receipt is set aside. 
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In the following cases the Board affirmed the Referee's award of corapeDsation :- 

Auricmma et al. v. Gilleapie-Hart Co. 

BaU V. PenDsylvania Cold Storage & Market Co. 

BaU V. Shipman Coal Co. 

Barlow v. William Cramp & Sons Ship & Engine Building Co. 

Bauer v. Anthony & Fachabimier. 

Bajer v. Oswald. 

Blum V. Silverberg. 

Botank v. Payette Coal Co, 

Brown v. United States Cast Iron Pipe & Foundr; Co. 

Bryan v. Philadelphia & Reading Ry. Co. 

Burkholder v. PennBylvania R. R. Co. 

Butler V. Valvedcre Fiiture Co. 

Butts V. Diamond Smokeless Coal Co. 

Cable V. Job. Soisaon Fire Brick Co. 

Caldwell v. American Red Cross Society. , 

Cimino *. Eastern Steel Co, 

Clements v. Bessemer Limestone Co. 

Conwell T. Borough of Tarentum. ' ' 

Costello V. Baldwin locomotive Works. 

Davies v. Lehigh Valley R, R. Co, 

D'Angelo v. Pittsburgh Crucible Steel Co. 

Di Diano et al. v. American Sheet & Tin Plate Co. 

Elliott V. Westmoreland Coal Co. 

Fcnstermacher v. State Workmen's Insurance Fund. 

Perri V. Lenni Quarry Co. 

Fiorie et al. v. Coijnial Colliery Co. 

Forte V. Brusco, 

Francisco et al. v. Shane Broa. & Wilson Co. 

PuBate V. D'Pao. 

Gllles T. Sun ShipbuUding Co, ' 

Gilmore v. State Workmen's Insurance Fund. 

Golden V. Lincoln Coal Co. 

Gordon v. Borough of Burgettstown, 

Granese v. Pennsylvania R. R. Co, 

Gumkoski et al. t. Mesta Machine Go. 

Guthrie V. Thompson -Starrett Co. 

Gutsball V. Rock Hill Iron & Coal Co. 

Harkins v. Acme Boiler & Iron Works. 

Heiik T. Weilersbacher. 

Herker v. Connell Anthracite Mining Co. 

Hinos V. Wagner & Sons. , 

Hohl V. E. & G. Brooke Iron Co. 

Hoover et al. v. Keystone Pipe & Supply Co. ■ ' 

Buff V. Aschenbach & Miller. 

Jermyo v. Murray. 

Jucas V. Dolfinger's Standard Dairies. 

Kaminsky et al. v. Ford Collieriea Co. 

Kaesab v. Pennsylvania R. R, Co. 

Kearns v. Brown. 

Kelly V. Ebensbui^ Coal Co. 

Kopflnger v. Philadelphia & Reading Coal & Iron Co. 

Lampe ▼. BUveraelu. 
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Lando v. Philadelphia ft Beading Coal A Iron Co. 
Levin V. Back & Weiner. 
Long et al. v. Matson. 

Iiosak r. State Workmen's Insurance Fund. , 

Malone v. Sharon Coal & Limestone Co. 
Manee v. Harbison- Walker Refractories Co. 
MarcoEki v. Valley Smokeless Coal Co. 
Maatrangclo v. Baldwin Locomotive Works. 
Mathis V. Allegheny Steel Tank Car Co. 
Mayton v. Eobulnicky. 
McDevitt V. Chester Shipbuilding Co. 
McGinloy v. State Workmen's Insurance Fund. 
Melfi V. General Chemical Co. 

Melloni v. American Muiigunesc Muuufacturing Co. 
Migliorino v. Mesta Maeliine Co. 
Miller v. Pennsylvania R. R. Co. 
Neary v. Midvalo Steel Co. 
Neil t Township of Roetraver, 
NorrW V. City of New Castle. 

Novitsky v. Philadelphia & Reading Goal & Iron Co. 
Payavis c. Lehigh & Wilkes-Burre Coal Co. 
Pessi V. Columbia Plate Glass Co. 
Pffender v. American Stores Co. 
Piccini v. Pittsburgh Steel Co. 
Pudleiner v. State Workmen's Insurance Fund. 
Quinn v. Crawford. 
Ricciuti V. Erie Forge & Steel Co. 
Ritter v. Logan Iron & Steel Co. 
Ross V. Pennsylvania R. R. Co. 
Sarelli v. Corbett Coal Co. 
Sheehan v. Tresler & Torrell Lumber Co. 
Shoemakpr v. Dobry Coal Co. 
Simboli V. Albright & bl<:bus. 
Snyder v. Borough of Reynoldavitle. 
SpiKxeri v. Krouse Motor Car Co. 
Strothers v. Union Paving Co. 
Strousc V. General Electric Co. 
Sweet V. Swift & Co. 
Tater v. Vesta Coal Co. 

Thompson v. Harleigh-Brookwood Coal Co. • 

Thompson v. Western Maryland Ry. Co. 
Tuscano v. Pittsburgh Coal Co. 
Turner et al. v. W. J. Eainej. 
Vincent v. Johns-Manville Co. 

Wagner v. Pittsburgh Reinforced Brazing & Machine Co. 
Wells v. Frutchy et al. 
Wiegand v. American Locomotive Co, 
Winthiel v. Chester Shipbuilding Co. 
WoereofE v. American International Shipbuilding Corp. 
Wooten V. R. T. & C. D, Stewart Construction Co. 
WoEnichak v. Pittsburgh & Lake Erin R. R. Co. 
Yard v. Potts Run Coal Co. 
Torchisin v. Lowry. 

Zimmerman v. Western Union Telegraph Co. ^— . , 

DiatizeabyCjOOgle 
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In the following case the Board reversed the Bcfcrce'a disallowance of coiD[>eD- 

Radle v. SusqucliaDoa Coal Co. 

Id tbc following casrs tlic Itoard afBrnii'it the Refitrec's clisallowanct of compon- 

Anspach v. Philadelpbia & Reading Railway Co. 

Bnrbarits v. Bethlehem Steel Co. , 

Bcroath v. Fancy Hill Coal Co. 

Boscarino v. Allegheny River Mining Co. 

Bosinaky v. Spang-Chalfant Co. 

Comiell V. Wortliiiieton Pnmp & Maeiiiiiery Co. 

Crist V, Eric Railroad Co. 

De Rose et al. v. Jones & Lauglilin Steel Co. 

Eck V. Bethlohem Steel Co. , 

Farineke v. Roberts & SchaefEcr Co. 

Fink V. Sheldon Ailc & Spring Co. 

Furdoiek v. N. Kelly & Son. ^ 

Gaffney- v. State Workmen's Insurance Fiinil. ■ 

Gairis v. Barrett Co. i 

Govoroff V. Mesta Machine Co. 

Green away v. Swope. 

llecker v. Philadelphia & Readiiifi Ry. C". 

Hill V. Berwind-White Coal Mining Co. 

Ilonkes v. Consolidation Coal Co. 

llutniek v. Central Railroad of New Jersey. 

Kellner v. American Shei't & Tin I'late Co. 

Kerner v. Packard Motor Car Co. 

Kimak v. Pressed Steel CR' Co, 

Krai V. Cambria Steel Co. 

Mulono V. Pennsylvania R. R. Co. , / 

Mariano v. J. G. Brill Co. 

Maurer v. Pennsylvania R. R. Co. 

McDowell V. Evans Coal Co. 

McEale v. Mt. Jessup Coal Co. 

Micutovicz V. Westinghonse Electric & Manufacturing Co. 

Miller v. Keystone Bronze Co. 

Miller v. State Workmen's Insurance Fund. 

Moniaea v. Barrett Co. 

Murray v. Hudson Coal Co. ■ / 

Norris v. 0. E. Lovett Co, 

OlaoQ V. Pennsylvania R. R. Co. 

Shinham v. Montzer. ' 

Stevenson v. Baldwin et a1. 

Taglianetti v. Philadelphia Ruber Works. 

Tally V. Edgeworth Water Co. 

Weir V. Rttsburgh & Lake Erie R. R. Co. 

Wooten V. J. G. Brill Co. 

Zouchisin y. Pittsburgh & Eastern Coal Co. 

In the following cases the Board athrmed the Referee's refusal to mwlify or ter- 
minate an agreement or award: — 
Alhreeht v. M. Kelly's Sons. 
Coldorazzo v. Griswold Worsted Co, Uiqtizea by CjOOQIc 
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Dubin V. Oreat Lakes Dredge 8c Dock Co. 

Houcka V. State Workmen's Insurance Fund. 

Hanter v. Fort Fitt Bridge Works. 

Kcyvirtia v. WcBtinghouse Electric & Maimfacturiug Co. 

O'Ncil V. Diets. 

Rudar v. Walker et al. 

Smith V. Scranton Screw Co. 

Skrortz V, Crucible Fuel Co. 

Steffler v. J. Fortenbacher & Son. 

Tobin V. Girard College. • 

Weremech v. Jones & Laueblia Steel Co. 

White,v. American Metal Works. 

Wolcauseh v. Philadeliikia Gear Works. 

In the following cases tlie Board affirmed the Referee's order modifying, euspend- 
ing or terminating an agreement : — 
Barr v. Whitney-Felker Co. 
Borah v. Bethlehem Steel Co. 
Gardner v. Jos. H. Billiugton Co. 
Gray V. AUegheuj Coal & Coke Co. 
Gro V. Borough of LewistowD. 
Halkisb V. Pittsburgh & Baltimore Coal Co. 
Heesh v. Kamens. 

Krosky v. Taylor-McCoy Coal & Coke Co. 
Lowman v. Jobn Eiehleay, Jr., Co. 
Miehetti v. Clark Can Co. 
Nale V. Cambria Steel Co. 

Nemetb v. Pittsburgh Coal Co. ^ 

Osborne v. Thompson- Starrctt Co. 
Robertson v. State Workmen's Inaurauee Fund. 
Rocick V. Pittsburgh Limestone Co, 
Seott V, Nufer Cedar Co. 
Spicer v. Sweger-Seasholtz Co. 
Stewart v. Wanamaker. 
Stick V. Sun Shipbuilding Co. 
Stuncuskie v. Groenough Ked Ash Coal Co. 
Tallera v. Pittsburgh Valve Foundry & Construction Co. 
Toomey v. Midvale Steel & Ordnance Co. 
Wilson V. P. F. Eisenbrown Sons Co. 
Woodburn v. A. B. Kirschbaum Co. 

In the following cases the Board upon review ratified agreement or award or set 
aside final receipt : — • 
Aiexnnder v. Cliester Shipbuilding Co. 
Alexander v. Stuart. 
Alvano v. American Car & Foundry Co. 
Angeloff V. Westinghouse Electric & Manufacturing Co. 
Armstrong v. Henderson & Bros. 
Athens v. Carnegie Steel Co. 
Balonis v. Lehigh Valley Coal Co. 
Barber v. Carnegie Steei Co. 
Bardyn v. Pittsbut^h- Coal Co. 
Barna v. Pennsylvania R. R. Co. 
Belezak v. Link-Belt Co. 
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Bell V. Allegbeof Biver MiuiDg Co. 

Betz V. Model MUls Co. 

Biber v. Fayette Coal Co. 

Bibus T. Potts & BroB. 

Biclskorski v. PittKburgb & EaKtern Coal Co. 

Boles V. American Internationnl Siiiiibuililiuc Corii. 

BoluklD V. Jones & Laughlin Steel Co. 

Bo wen v. Fogelsonger. 

Bowers v. Pittsburgh Crucible Steel Co. 

Bowers v. State Workmen's Insurniicp Fund. 

Branuon v. Pittsburgh Coal Co. 

Briukhoff V. We^tiffghouse Electric & Mauufuctnrliiij 

Brodski v. Laucr. 

BrogwcU V. Moorbead, Bro. & Co. 

Brosyait v. Stolta. 

Brown v. Mulford Co. 

Itrudur v. Stoltz. 

Itucci V. Berwind- White Coal Mining Co, 

Itnchincsky v. I'riee-Pnncoast Coal Co. 

Bugnaitls v. Ltliigh Valley Coal Co. 

Burkert v. State Workmen's Insnrance Fniid. 

BuslicU V. Lehigb & Wilkes-Barre Coal Co. 

liuzard v. State Workmcn'N InsnrsncR Fund. 

Canncllo v. Rice & Sons Co. 

Carlos V. New Bethlehem Window Class Co. 

Oarsten v. Snaro & Triest Co. 

Casey v. Sharon Fire Brick Co. 

CuBper V. American Internationnl Sliiiibuilding Cur|i. 

Castle V. Dawson Contrac^g Co. 

Cerino v. Edw. G. Budil OTlnufacturing Co. 

Chagooiiawitch v. National Tube Cc. 

CbambcrB v. Henderson & Bnis. 

Cbesney v. Walborn & Barney. 

CiarsvcUa v. Madeira Hill Coal Co. 

Cieirellia v. American Steel & Wire Co. 

Clark V. PaiKte Oo. 

Clark V. Union Switch & Signal Co. 

Cohen v. Spn>ck1es Sugar Refining Co. 

Cook V. Spreckles Sugar Refining Co. 

Cooper V. International Fabricating Corp. 

Corotich v. Union Coal & Coke Co. 

Croeco v. Belfi Bros. & Co. 

Cross V. Worth Bros. Co. 

I>avis V. Harbison- Walker Refractories Co. 

Degntia v. Worthington Pump & Macliinerj- Co. 

Dekolovieh v. Pittsburgh Coal Co, 

Devatoria v. State Workmen's Insurance Fund. 

Devillo V. Anderson Ross Co. 

Diehl V. Walker Electric Co. 

Diruso y. Baton. 

Donoway y. H. B. Foster Co. 

Dragoyich v. Cambria Steel Co. 

Drossefski v. Lehigb & Wilkes-Barre Coal Co. 

Duncap y. Cambria Steel Co. 
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Error v. Pittsbar^ Onidble Steel Oth ' 

Evanoff v. Hawa Rffractoriea Oo. , ' 

Evans v. American Sheet t Tin Plate Co, 

Fantaski v. Pennsylvania R. R. Co. 

Faulkner v. Ameriean International Sliipbuilding Corp. 

Federiaeo v. Colonial Collieries Ct». 

Fenary v. Meadowlands Coal Co. 

Pcrdako v. Pittsburgh Screw & Bolt Co. 

Fine v. Subber Machine Co. 

Fleming v. FeldenkrieB. 

Flora V. Riter-Conley Mannfacturing Co. 

Franchick v, Wm. Cramp & Sons Ship & Engine Building Co. 

Feanskin v. Benvind-White Coal Mining Co. 

Gallagher v. McHntton Foundry Co. 

Gardner v. General PresBed Metal Co. 

Gartland v. Solomon, ' 

Gavin v. Heilprin Manufacturing Co. 

Generoso v. Paiste Co. 

Gerlesky v. Portage Coal Mining Co. 

Gibbons v. Hudson Coal Co. 

Godwin v. Marlyn Hotel. 

Goniiak r. Equitable Coal Co. 

Gordon v. Coalett. 

Green v. Buffalo, Rochester & Pittshnrgh Ry. Co. 

Hartman v.- Jump House Wrecking Co. 

Hartnett v. Seaboard Construction 0">. 

HasBon v. Pittsburgh Coal Co. , ' 

Hayes v. American International Shipbuilding Corp. 

Hillman v. Kaufman Department Stores. 

Hoeach v. American International Sbipbaildiug Corp,' 

Hoover V. Charters Grocery Co, , 

Horny ak v. Erie Malleable Iron Co. 

Hubern v. Peters Creek Gas & Coat Co. 

Iluglies V. Diamond Coal & Coke Co, 

Hulich V. Vomer Coal & Coke Co. 

Ingram v. American International Shipbuilding Corp, 

Irving V. Susquehanna Collieries Co. 

Jacobs y. Wm. Linter Co, 

Jacoby v. Silverman et al, i 

Johnson v. Shoemaker Coal Mining Co. • ' 

Johnson v. Williams. 

Jones V. Ringer. , 

Kachmer v. Jones & Laughlin Steel Co. 

Kaeho v. Jones & Laughlin Steel Co. 

Kaplan v.. American Stores Co. , 

Kennedy v, Shnster, 

Kerstiteh v. Union Steel Casting Co, 

Klein v. Gottfi red-Weiss Co. 

Kloskey v. Edw. G. Build Manufacturing Co. 

Kocli v. Weatinghouse Electric & Manufacturing Co. 

Kochem v. Mercer Iron & Coal Co. 

Kogcst V. Lehigh Valley Coal Co. 

Korfaat v. Bertha Coal Co. 

Kostowsky v. Locomotive Stoker Co. , 
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Kovur V. Pittsburgh Plate Glass Co. . 

Krfltzer v. Bethlehem Steel Co. 

Kube V. Bethlehem Steel Co. 

Kuhn V. Chi'Hter Shipbuilding Co. 

Kurfess v. Pilgrim Laundry Co. 

Kurten v. UufTalo, Rochester & Pittsburgh Railway Co, 

Lane v. Second National Bank. 

Lapin v. Pittsburgli Coal On. 

Loe V. Harrison. 

Lentine v, Northcaat PrPsiTving Works. 

Ijewis V. American Bridge Co. 

Lifko V. Temple Coal Co. 

Lombrecht v. Standard Refractories Co. 

Ludlwich V, Philadelphia & Reading Coal & Iron Co. 

Lyme v. Lcedom. 

Mahovieh v, Lehigh Valley Coal Co. 

Mareheret v. Baldwin Locomotive Works. 

Mnrish v. Pittsburgh Terminal R. R. & Coal Cji. 

Martin v. Jones & Laughlin Steel Co. 

Matrianick v, Lincoln Coal & Coke Co. 

McGrath v. Bclber Tnink & Bag Co, 

McHale v. Merchants Shipbuilding Corp. 

McKcnna v. Casnot. 

Mcehan v. American Locomotive Co. 

Michael v. Koppers Co. 

Miles V. Wm. Cramp & Sons Ship & Engine Building ('< 

Milisi V. Leyda Brotliers. 

Miller v. Merchant Shipbuilding Corp. 

Mong V. Kline, Allebach & Mong. 

Morgan v. Philadelphia & Reading Coal & Iron Co. 

JIuBloon V. Carnegie Steel Co. 
Namisli v. Amend Coal Co. 

Noll V. Focht & Son. 

Novak V. State Workmen's Inauraiicc Fund. 

O'Bioek V. Pennsylvania Coal Co, 

O'Brien v. Midvnie Stciil & Ordnance Co, 
'O'C-ounor v. New York Central R, R. Co. 

O'Donnell v. Philadelphia Textile MacIiiiKTy <'o, 

Owens V, Linde Air Products Co. 

Padglek v. Pittsburgh Coal Co. 

Padrock v, American Window Glass Co. 

Pasco V. Austin Co. 

Paulino v. Philadelphia Boll & Machine Co. 

Pazzaniti v. American Bridge Co. 

Peterson v, Columbia Steel Shafting Co. 

Pliaro V. State Workmen's Insurance Fund. 

Phillips V. Ford Collieries Co. 

Piano v. Merchants Shipbuilding Corp. 

Podoish V. Hudson Coal Co. 

Ponseon v. Thomi)Bon-Connellsvillc Coke Co. 

Progaek v. Philadelphia & Reading Coal & Iron Co. 
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Proud T, CarroUtowB Coal Co. 
Radick V. American Locomotive Works. 
Rp»>cineto v. Wcstinghouse Electric & Manufacturing Co.- 
Ronnett v, Madeira Hill Coal Mining Co. 
Rudy V. Betlilrbom Steel Co. 

Salick V. Delaware, Lacbawannn & Western R, R. Co, 
Scliettler v. Smoky City Window Cleaning Co. 
Scblegcl V. State Workmen's Insurance Fuud. 
Schwartz v. Suaquclianna Coal Co. 
Seollon V. Philadelpliia & Reading Railway Co. 
Seamond v. MeKinney Manufacturing Co. 
Seligraan v. American International Shipbuilding Corp. 
Sentalik v. Carnegie Steel Co. 
Shoe v. Wirz. 

Slentz V. City of Harrisburg. 
Smith v. John Eichleay, Jr., Co. 
Smith V. General Fire Eitinguisher Oo. 
Snyder v. Baldwin Locomotive Works. 
Snyder v. Standard Steel Works. 
Spigicn V. Pennsylvania Textile Co. 
Starainsky v. Youghiogheny & Ohio Coal Co. 
Stecz V. Phoenii Iron Co. 

Stltcs V. Wm. Cramp & Sons Ship & Engine Building Co. 
Stoll V. Pittsburgh Coal Co. 
Sura V. Barnes & Tucker Co. 
SusBman v. Rittor Can & Specialty Co. 
Taekett v. State Workmen's Insurance Fund. 
Tarola v. St. Clair Coal Co. 

Ticmey v. Wcstiufihouse Electric & Manufacturing Co. 
Tomlinson v. F. W. Mark Construction Co. 
Toulon V. Elks Social Club. 

Townsend v. American International Shipbuilding Corp. 
Traeliock v. Berwind-White Coal Mining Co. 
■ Vsnson v. Swift & Co. 
Varechack v. Gillespie-Hart Co. 
Vatis V. Carbon Steel Co. 
Villinger v. Villinger. 

Vitello V. Jefferson ft Clearfield Coal ft Iron Co. 
Vizna V. Cambria Steel Co. 

Walsh V. William Cramp & Sons Ship & Engine Building C 
Wesler v. Philadelphia ft Reading Ry, Co. 
White V. {Tas. Stewart ft Co., Inc. 
Wiegand v. Independent Brewing Co. 
Wilbur V. Westinghouse Electric ft Manufacturing Co. 
Wills V. Dunn Coal Co. 
Wisul v. Snare ft Trlest Co. 
Yates V. Carnegie Steel Co. 
Ycsnolka v. Buck Run Coal Co. 
Zeiders v. Harrisburg Pipe & Pipe Bending Co. 
Zion V. R. J. ft A. Peoples. 
Znidorsic v. State Workmen's Insurance Fund. 
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In the following cages the £oanl, upon review, disapii roved, modifieii or tnrmin- 
Hted agreement or award : — 

Albrice v. Baldwin I/ocomotive Works. 

Aifano V. Buffalo, Rochester & Pittsburgh By. Co, 

Balack V. Ebeiisburg Coal Co. 

Banks v. Cnniesie Steel Co. 

Behrcnd v. Gill & Co. 

Bixler v. SuRquehanna Coal Co. 

Blystone v. Saltwburg Coal Mining Co. 

Conway v. Sugar Run Coal Mining Co. 

Di Pletro V. Bauman. 

Goldsmith v. D. Sakolski & Co. 

Grady v. American International Shipbuilding Corp. 

Karamanis v. Lucius Engineering Co. 

PolesDock V. Hillside Iron & Coal Co. 

Reiners v. Carbon Steel Co. 

Shaw V. Diamond State Fibre Co. 

Walker v. Penusylvauia Salt Works. 

Weamer v. Pennsylvania B. R. Co. 

Velcher v. Carnegie Steel Co. 

Welsh V. Asbestos Protected Metal Co. 

Zutosky V. Pittsburgh Coal Co. 

In the following cases the board, upon hearing de novo, awarded coniiiensatioii: — 

Allen V. Philadelphia Inquirer. 

Beneske v. Dodaon Coal Co. 

Don a to v. Empire Engineering Co. 

Harris v. State Workmen's Insurance Cund. 

Lotti V. Superior Fuel Co. 

Meyers v. Meyers. 

Mudri v. American Manganese Manufacturing Go. 

Pusey v. Pennsylvania R. R. Co. 

Sleek et nl. v. GiUespie-Hart Co. 

Sorrentino v. Pennsylvania Coal Co. 

Slater v. Reilly. 

White V. White. 

Witherow v. Reed Colliery Co. 

Zanda v. Pennsylvania Coal Co. 

In the following cases the Board, upon hearing da novo, disallowinl couiik'uhii- 

Dipalo V. Philadelphia & Reading By. Co. 
Fullerton v. Gehron. 
Keiper v. Lehigh Valley R. R. Co. 
Miller v. John Hanna & Sons. 

Novosei V. Wm. Cramp & Sons Ship & Engine Building Co. 
Riddle V. Lehigh Valley R. R. Co. 
Robel V. Philadelphia & Beading Coal & Iron Co. 
Sendrowski v. Mount Lookout Coal Co. 

In the following case, upon agreed facts, the Board allowed compensation : — 
Moran v. Sharpsville Foundry & Machine Co- 
in the following cases, upon agreed fact^, the Board disallowed comt>ensalion : — 
Keyser v. Stewart Apparel Co. 
Dayton v. Aetna Chemical Co. 
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Ill the following case the Board, upon hearing de novo, refused to tenaiaate ao 
agreemcDt :— 

Covelio V. Turner Concrete Steel Co. 

The Board Ui)on hearing before it terminated compcnsatiou agreement in the fol- 
lowing case: — 

Maddalo v. Columbia Teitile Co. 

Id the following cases the Board, upon hearing dc novo, modified the compensa- 
tion ugrcemeut or approved a supplementary agreement : — 
tJoodwill V. Standard Turnbucide Co. 
Uebadlo V. State Worknten'a Iiisurance Fund. 
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A. 
ACCIDENT. Page. 

Employe found liead on employer's iircmises is regai-ded as nn, .... 54 

Abeecas developing on kidney from a blow on abtion-en is nn, 65 

Eiposure to cold and wet and cmtractiug double lobar pneumonia is 

not an, 76 

Straining of bnck by lifting b fonder and thereby developing paresis 

is regarded as an, 80 

A pre existing di'u.aie of an employt aEgrovoted or accelerated by an 

unusual strain or exertioit is an 115 

Diabetes miletus ani nephritis dcieloping immediately after and ex 

cttid Into action by a fall constitutes nn 126 

A constable killed by a person whom he was attempting to arrest is 

regarded as an 131 

Employe struck bj a blow of a fellow emploje directed against bim 

because of hi* employment as an 132 

Ecidenee not sufficient to establish an injurj by 139 

Employe ithile on the premises on way home tripped by another em 

ploye ami was injured in an 146 

While lifting a heavy rod thereby straining himself causing hernia 

IB an 150 
An usher in moving picture theatre was stabbed by his opponent out- 
side the place and was injured is an 151 

Employe sustaining frost bite in the course of his employment is re- 
garded is an, 182 

Employe in lifting a brake stick suffered a strain whieh produced 

internal hemorrhages constitutes an, 185 

Ijobar pneumonia developing from an injury is an, 190-221 

Death resulting from lobar pneumonia which developed from natural 

causes is not regarded is an 263 

Disease of the spinal cord developed from an 271 

Lack of pTOof that employe was stricken with apoplexy due to over 

exertion is not an, 285 

Rupture of blood vessel in brain caused by heavy lifting is an, 292 

Death resulting from shooting by fellow employe is an 416 

ACTIONS AGAINST THIRD PARTY. 

The original judgment is the amount of recovery from , 235 

ACTUAL NOTICE. 

Employe treated at first aid station of employer's plant for an injury 

sustained is regarded as, 301 

AGC.RAVATION AND ACCELERATION. 

Of pre-eiisting disease .^-,115-125r 
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AGREEMENT Page. 

Date oT tcrmmotioii of mi 40-138 

Dieability due tn injury reciirriug cause of I'dnstaU^meiit of original, 00 

Petition refuaed to review 100-113 

Re-instatement of 122 

PetitioD must be supported by sufficient and competent evidence to re- 
view an , 153 

Dismissal of petition to review an, 154 

ErapJojcr must offei sudi work as pmploye is able to do if lie desires to 

terminatt or modify the I(i0 

When Board cannot revitw the termination of, 168 

Dismissal of petition to terminate, I(i9 

No pBymints lm\ing been made within twelve months petition dis- 
missed to renew 189-192 

If claimant is engaged tn agriculture will set aside the 191 

Disapproval of an 19^ 

Revocation of an 207-249 

Recovery by suit at law is a proper cause for review of an, 235 

When weight of evidence indicates present disability not due to an 

accident cause for terminating tha, 242 

' Refusal to submit to a severe operation not regarded as "other proper 

cause" for setting aside . 279 

Who must present a petition of an insane employe to review, 282 

When Board will not review an, 291 

Modification of an 341-394 

Act of claimant for absenting himself from work etc. will terminate, 346 

Evidence showing daimant is totally disabled will not terminate, 355 

Evidence showing loss ot use of hand will not terminate, 414 

AGRICULTURE. 

Payment of compensation will be set aside it- claimant is engaged in, 184 

ALTERCATION BETWEEN EMPLOYBS. 

An accident consisted iu tlic decedent being struck by a blow of a fellow 

employe, 132 

AMPUTATION. 

A minor operation , 6S 

APPEAL 

Will be dismissed if not made within time allowed 129-393 



CASES. 

Board affirmed Referee's award in the list of .' 420-421 

Board reversed Referee's disallowance of compensation in the list of, 422 

Board affirmed Referee's disallowance of compensation in the list of, 422 

Board affirmed Referee's refusal to modify or terminac an agreement in 

the list of, 422-428 

Board affirmed Referee's order modifying, suspending or terminating 

agreement in list of 423 

Hoard upon review ratified agreement or award or sot aside final receipt 

in hat of 423-424-425-42&42T 
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CASES— Continued. Pag*. 
Board upon review disapproved, modified or tci'minated agreement or 

award in list of, 428 

Board, upou hearing do nova, disallowed eompensatioD in list of, .. 428 

Board allowed compensation upon agreed fact* in the list of 428 

COMMON LAW WIFE. 

When not a 41 

COMMUTATION OF COMPENSATION. 

When Board will refuse to grant 241-332-382 

When entitled to &iH 385 

When Board will grant, '. 386-418 

COMPENSATION 

Employe hired by another emilojp or bj an independent contractor 

who has not aerveil required notices entitled to 39 

Evidence of claimant to support an award of 51 

Natural cause*? of death wilt not entitled claimant to 63 

Employe guiltj of eontnbutory negligence entitled to 68 

Lmployes duty to accept suitable work offered by employer so Board 

can compute the 73 

Employe sustaining a subsequent injury during life of an agreement 

entitles him for new injury to ,"..,. 78 

Death resulting from injury arising out of accident dependents en. 

titled to 82 

Wife hung apart from husband at time of hiB death not entitled to, 85 

Posthumous child entitled to 89 

Wife living apart from husband at time of his deatli will not deprive 

his mother of 92 

Children of another man supported by decedent awarded, 99 

A nominal award granted by referee afhrmed whet^ the earnings of 

t.laimaut are not affected by disabilitj with a suspension ot, 106 

Laborer ordered to help driver of tnicl» and killed in the course of 

emploj mcnt entitled to 107 

A mere volunteer engaged m work at time of injury not entitled to, 109 

A sttward of a club accidentally shot by a friend while preparing to 

close premises entitled to 114 

Employe having returned to his place of work after lunch was injured 

while playfully chasing a boy entitled to 117 

Death from pleuro-piitumonia was accelerated by a surgical operation 

which entitled dependent i aient to 119 

Death from diabetes miletcs and nephritis developing after and excited 

into action by a fall dependents awarded 125 

A claim filed after the limitat on prescribed by the Act will deprive 

claimant of 130 

Computation of 143 

A mistake a^f to the date from which compensation should be computed 

will be corrected on petition to review 147 

Taking qff of suspLUsion of 152 

Tc=timonj must clearly disclose amount of re imburaement of, ...... 154 
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COMPENSATION— Continuea, 

Employe's refusal to allow amputation o£ Lis limb cannot in case of 
death affect the riglit of dependents to claim 

Weakened physieul condition of employe prior to the accident cannot 
aSect dependent's right to 

Aggregate wages received from two employers will be basis of calculat- 
ing 

Death from lobar pneumonia and gangrene caused by an injury to the 
eye entitles dependents to 

Boy injured while playing during luncb hour entitled to, 

Death from lobar pneumonia eauseil by an accident dci)cndcnts entitled 
to - 

Injured white on way home not due to condition of emiiloyer's prem- 
ises or operation oE busiuess thereon not entitled to 

Actual dependeney not being shown by a wife living-epart from hus- 
band will not entitled her to, 

Board bas no power to direct an employe to re-imburse employer for, 

If a widow's condition i*onId be made worse it will be cause for re- 
fusal to commutate , 

Dependent removing to Italy cause for a reduction in amonnt of, . . 

Weight of evidence shows injury was not received in the course of em- 
ployment cause for disallowance of, 

Infection not naturally resulting from injury reason for disallowance 
of ■ 

Failure to establish connection between accident and subsequent death 
cause for refusal to grant 

Disease of the spinal cord developing from aocident entitles widow to, 

Date of termination of, 

A discharged employed injured several days thereafter will not be en- 
titled to 

Widow's act cannot affect children to draw, 

In case of injury to eye causing partial loss Board bas no power to 
graduate 

General contractor failing to post notices liable for 

Employe injured while playing on premises during luncb hour entitled 

Claimant making a business tri|i was injured en route entitled to, . . 
Board has no jurisdiction to compel re-jmbursement of erroneously 

Claimant failed to prove tliat a[>oplpiy due to accident and refused. 
No evidence to indicate casual countction bttwecn injury and insanity 

will bar a right to 
Claimant faiUd to provt death was cauaid by aecidint and lefused, 
Diath not caused by injury will not intitle nidow to, 
Emploje on his «aj to work was injured on prcmihes maintained by 

employer entitlis bim to 
Dtath causfd by influenza which bad no connection with an accident 

ban a right to 
Evidence fails to throw any casual connection between accident and 

death will not tntitle claimant to 
While rnlmg to and from work employe injured will entitle him to 
EiUbnce showing cotinectuin of death with accident will entitk daim 
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COMPUTATION OF WAGES. Page. 

When rule works nndue hardship not to be appliod in , 73 

CONTRACT OF EMPLOYMENT. 

Claimant injured on premises of defendant is a mere volunteer in ab- 
sence of any, 10!) 

CONTRIBUTORY NEC LICENCE 

Emploje violating r lies of employer ai d law of the State entitles him 

to cumpcnsatiuu althougl guilty of tiS 

KigLt to eon pensutinn n t barri 1 bj 2!)4 

COURSE OF EMPLOYMENT 

Car inspector killed while riding on a train from one place to another 

in railroad jards where he was emplojed la in the '.il 

Injury sustained while furthering emi layers business after working 

hours employe is lu the 72 

Employe kill d while going to bank for employer la in the SU 

A helper to the driver of truck was killed and was in the 107 

A steward of a club accidentally shot was lu the 114 

An usher of a moving picture theatre was stabbed by another person 

out^de the place w as in the 151 

Compensatiou mil be refused when evidence fails to show that em- 

ploie contracted influenza while in the 156 

Emploje was injured while on bis way for lunch can and was at the 

time in the 158 

\n employe injured while being transported to place of work was in 

the 176-198 

Contr butory negligenci. itself does not take an employe out al his, . . 1!)8 

Lack of evidence that empl ye when kill d was in the, 2I>!I 

Employe injured while being transported home is in the, 211 

Lolkctor of insurance dues was killed on his way home is regarded 

as in the 214 

When an employe is not engaged in the 255 

Employe injured during lunch hour was in the, 276-306 

Employe injured while crossing a private road of his employer was 

in the, 294 

An employe injured while making a. business call was in the 318 

Street cleaner answering call of nature and is injured en route is 

is in the, 324 

When body of era|>loye is found on premises of employer inference may 

be drawn that he was ill the 328 

Claimant must prove that a hemorrhage was caused by accident or in- 
jury received in the 330 

Track walker injured while en route from actual place of work is in 



DEATH. 

Evidence must clearly show casual connection between accident and, 42-87 

Nephritis aggravated and accelerated by an accident resulting in, .. 52 

Employe found dead on premises of employer, 64 

Preponderance of eviitenee to the effect natural eausea cause of, -••»-. 88 
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DEATH — Continued. Page, 

DcpondeutB entitled to compGiiaation for injuries to cmiiluye resulting 

in 82 

An award madi: where iirc-existiug disease was agemvateil or accel- 
erated by an unusual strain resulting in, 115 

Compensntion disallowed wbere prepooderance of evidence was to the 

effect that the injury sustained was the cause of, 134 

Clnicnnnt must prove lobar pneuraonin was due to accident which was 

the cause of, 322 

Claimant must prove U|K>plu!cj wus caused by the accident resulting in, 350 

DEl'ENDENCY. 

lu loco parentis , 49-99-302 

I'arents not dependent upon cliild 52 

Stei)-childrcn, members of employe's household at time of death, .. 80 

Wife living apart from her husband at time of death, 85 

Of mother, 92-317 

Children of aaother man supported by deceased, 09 

Parents who liave income ample for their support are not "dependents," 102 

Parent dependent upon deceased chUd 119-141-148-198-317-340-353 

To entitled wife living apart from husband she innst show actual 230 



E. 

EMPLOYE. 

Executive officer of corporation not an, 58 

If suitable work is offered by employer it is duty to accept by an, . . 73 

A duly elected constable is an, 131 

Petition for review will be dismissed when shown that liability to work 

was due to causes other than the injury received by an, 154 

Mainly employed by another party is regarded an, ■ - 211 

Compensation will not be granted to a discharged, 2S2 

Burden of proof that appendicitis developed from a strain rests upon, 316 

EMPLOYER. 

The fact that an employe was under age when injured cannot be in- 
voked as a defense by an 68 

ttut^cal operatitn and medical services chargeable to, 106 

C jmpcnsation will be disallowed where injury sustained was not due 

to the condition of the premises of the 228 

Liability for medicil suigical and hospital service of an 249 

Injured employe must bt offered nork by the, liability, 281-314-384 

Party engaging paying and directing employe is regarded as, 290 

Employe treated at fii-st aid station for injury is regarded as actual 



EVIDENCE. , 

Casual conncctioD between accident and subsequent death must be 

clearly shown by the 

Award of compensation will be made upon claimant's, ." 

Manner in which employe met death was upon circumstantial, 

Death due to natural causes shown by preponderance of the, 
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EVIDENGEJ— Continuwi. Page. 

Referee is [irpsnmed to have carpfully weiglicii tho tpstimony where 

there in conflieting, Ill 

Failure to establish that injury by Occident was sustained by the, .. 139 

Cumiiciisaliim to be eotitiiiuiHi beyond tlio (late filed by Referee for 

termination must support the petition by suffldeut'Snd competent, 153 

Rc-imbursement of compensation not to be made uikiii failure to show 

to which extent by the 154 

Final receipt will be set aside when mistake of fact is disclosed by 
the 166 

Declaration made by deceased admissible na part of tbe res gestae, . . 185-322 

Employe fouud dead oH employer's premises is not regarded in the 

course of employment in absence of proper, 209 

Reasonable inference that employe was in tbe course of employment 
in connection with the 214 

Aetna! dependency must be shown by the, 230 

A claim of an employe for compensation will be dismissed upon fail- 
ure of proper, 316 

Statempnts made to a wife two months after accident are too remote 

to bo admissible as, 330 



FINAL RECEIPT. 

Disability due to the injury recurring cause for setting aside 60 

Petition dismissed to set aside 79 

Claimant bad not recovered to the extent tliot lie was able to resume 

work Board disapproved said, 122 ' 

When circumstances indicate disability had ceased a petition alleging 

fraud will be dismissed to set aside a 123 

Employe working at bis regular employment a petition will be dismissed 

to review the 124 

Evidence disclosing a mistake of fact as to daimanfs condition will 

set aside the 106 

Petition dismissed to review 191 

When employer is aware that disability had not entirely ceased when 

receipt was signed is good cause to set aside the 193 

Where improper influence or coercion was brought to bunr it will set 

aside a , 100 

If it subsequently appears that employe has lost the use of his eye it 

will set aside the 200 

Evidence of mistake cause for setting aside the, 201-233-234 

When disabled at the time is cause for setting aside the, 245 

When employe under a mistaken belief that disability had ceased cause 

to set aside the 268 

Claimant unable to work reason to set aside the 276-333-335 

When disability has not terminated Board will set aside the, 312 

When claimant has received permanent injury not considered when 

agreement was executed cause to set aside the 313-314 

When claimant submitted to an operation proving unsuccessful cause 

to set aside the 337 

No reasons for setting aside the, ; . . . . 383 
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FINAL KEOEIPT— ConUnaed. Page. 

Claimant unfit to engage in same class of work gfouads for setting 

aside the ." 384 

Claimant unable to earn aa much as he did before accident will set 

aside the, 386 

Mistake of clainiaot wlien still suffering from mental derangement will 

set aside the 392 

Incorrect agreement cause for setting aside tlie, 407 

Employe stilt disabled will set aside the, 419 

FUNERAL EXPENSES. 

At request of claimant the insurance carrier paid the, waiver of right 

to have the $100 paid to dependents, 213 

FUNDS. 

Order made in compliance with the Act will not be set aside for dis- 
tribution of 359 



HEARING DE NOVO. 

When more complete findings of fact should be established Board will 

grant o 

When Referee's findings are not full and explicit Board will grant a, . . 
When burden of proof bas been met by the claimant Board will grant 



HUSBAND AND WIFE. 
Reputation ot 



INI>EPENDENT CONTRACTOR. 

Liability of an 310 

When person is not considered an employe but an 389 

IN LOCO PARENTIS. 

When decedent does not stand, 41 

Children of another man supiKitted by dt'ccased Oi) 

Illigitimute children members of deceased's household , 302 

INJURY AND PERSONAL INJURY. 

Meaning of, 330-36fi 

INTRASTATE COMMERCE. 

At time of death engaged in, 344 

INTER-STATE COMMERCE. 

At time of death engaged in 104-142-246-200-261-3l>4-32« 



LOSS OF USB OF EYE. 

Injured and uninjured eye could not work together, 113-165 

When not regarded as the , 205-207 

When regarded as the, 
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LOSS OF USE OP HAND. Pagf. 

What constitutes 59-96-313 

Loss of iudox and middle finger of left hand does not constitute, M 

LOSS OF USE OF BOTH HANDS. 

What eonBtitutea, 394 

IX)SS OF USE OF LEG. 

What does not constitute the, 227 

LOSS OF USE OF MEMBER. 

IE functioning power of a member liaa not been mnterinlly deatrojed 

its use it will not be regarded as the, 76 



MAJOR ORERATION. 

Employer liable for cost of, 10(5 

MARRIAGE. 

Reputation as being husband and wife, 127-179 

Bigamous 207 

Compensation to a widow terminated upon re 289 

MEDICAL EXAMINATION. 

Wlien it will be ordered, lOO' 

MEDICAL, SURGICAL AND HOSPITAL SERVICES. 

When employe chooses hia own hospital or physician, he himself is 

liable for 141 

Amount employer is liable for, 240 

MINOR OPERATION. 

Amiiutation of little 'fiiigLT of iett Lund is a 69 

MINORS. 

Or[>huns' Court controls estates of, 169 

MISTAKE OF LAW. 

ISoiird cannot grant relief to defendant on ground of alleged 62 



NEPHRITIS. 

Aggravated and accelerated by an accident, 52 

NOMINAL AWARD. 

Earnings of claimant not affected by disability and granting by a Re- 

f'-n-e of a , lOB 
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OTHER PROPER CAUSE. Page. 

Refusal to submit tq severe opration not regarded as, 279 



I-ERMANEMT CURE OR PARTIAL DISABILITY. 
Huw to establish 



I'OSTHUMOUS CHILD. 

On death ol father eoniiienaation awarded ti 



Accidental injury during a rest ioterval on the employer's, 72 

rUACTICE AND PROCEDURE. 

A petition for modification has no standing until final receipt is dis- 
posed of, '. 4i 

An appeal from the decisiun of the Board to the Court of Common 

Pleas must be made within statutory period , 45 

When applicatiou requesting Board to file additional findings of fact 

after Courts affirmed action of Board will be refused, 46 

Re-in statement of ngreement and setting aside of final receipt 60 

Petition for review alleging mistake of law dismissed 62 

Disability recurring after signing of a final receipt by an employe, . . 77 

A petition to term nate nn award was a petition to modify and was 

so treated 91 

V petit) n for reviewing an agreement on the ground that its physician 

had bten deceived waa refused, 100 

When total disability has passed to partial the R«feree should state 

partial dis'ibility exists Ill 

Iiilng of an api eal to the Board dismissed if not filed within the 

statutory pen d 120 

Cijim for eompeuKation burred by limitation prescribed by the Act, 130 

B ard will terminate an agreement as of date of the termination of 

the diaabiht} 138 

A mistake in computation of compensation will be corrected on petition 

for review ; 147 

A case will not I e re-opened after time for appeal has expired 171 

Employe failing to appeal a petition for review will be dismissed, . . 240 

Where an employe dies as a result of injuries before hearing of claim 

for compensation 241 

nh n appeal waa regarded as taken within the required time 244 

When 1 ower of attorney given by dependent living in Italy will be 

Ignored 244 

When permission to file an appeal nunc pro tunc will not be allowed 

by the Board, 253-265 

Case not having been fairly presented, record will be referreii back to 

Referee, 280 

Failure to file answer within time, allegations in the petition will be 

deemed admitted, 290 

In absence of proof that notices have not been served an answer 

cannot bo filed nunc pro tunc after seven day period has expired, 209 

A hearing de novo will be granted by Board when more findings of 

fact should be established, j 308 



Ul 

fRACTICE AND PROCEDURE— Continued. 

An administrator cannot petition Board to review an agreement for 
the benefit of dependenta 

When final receipt is set aside defendant should file n petition to ter- 
minate the agreement i 

When Board will take original jurisdiction of claim petition, 



RECEIPT. 

Disability due to the injury ro-eurriug cause for setting aside a final, 

RECOVERY. 

Tbc original judgment in actions against tliird party is the amount 
of the, 

REU'EKBE. 

Where evidence is couilitliMe nn award if suppiirterl by the testimony 
will be affirmed, 

When total disability has passed to partial it is his duty to htate that 
partial disabUity exists and if no wage basis exists to so state, with- 
out directing suspension of payments, 

Required to find only facts pertaining to a claim 

Award sustained by the findings of the, 

Findings as to the medical service and diameter of sui'gicnl operation 
to be made by the 

RIDING FROM WORK, 

Defined 

RUI,ES OF EMPLOYEE. 

Disobedience of 

STATUTE OF LIMITATION. • 

Pi^tition to review agreement diamia^ied 

SURGICAL OPERATION. 

Employer liable for, 

T. 
TERMINATION. 

Agreement, date of 

TOTAL DISABILITY. 

Amputation of both feet c 
Loss of both feet a 
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VIOLENCE OF THE PHYSICAL STRUCTURE OF THE BODY. 

Expnsnre to cold and wet ami contracting double lobar pneumonia ia 



WAGES. 

Ascertaining average wrekly wage tbc rale in terms of hoars moy be 

applied 47 

Rule for computing wages not to be applied when it would work n 

hardship in ascertaining the fair weekly 73 

Computation of, 2G9-274 
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